NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
NATIONAL MARINE FISHERIES SERVICE
OFFICE OF THE REGIONAL ADMINISTRATOR

In Re Application of )
)
)
) ORDER REMANDING
Appellant. ) DECISION
)

REGIONAL ADMINSTRATOR’S REVIEW AND REMAND
OF THE NATIONAL APPEALS OFFICE DECISION
DATED NOVEMBER 15, 2011

The National Appeals Office issued a Decision dated November 15, 2011 Inre
Application of Appeal No. 11-0063
(“Decision™). The Decision upholds the Initial Administrative Determination dated
January 11, 2011, and denies the Appellant’s application for a charter halibut permit
under the general eligibility provisions and the successor in interest provision of the
Charter Halibut Limited Access Program (“Program”) regulations. On December 14,
2011, I issued a stay of the Decision until January 17, 2012. On January 13, 2012, 1
issued a second stay of the Decision until January 27, 2012. [ issued these stays to

provide additional time for my review of the Decision pursuant to my authority under 50
C.F.R. § 679.43(0).

I have completed my review of the Decision. Based on my review of the record, I
am in agreement with the Decision’s findings and conclusions with regard to Appellant’s
successor in interest claim. However, for reasons set forth below, I remand the Decision,
pursuant to my authority under 50 C.F.R. 679.43(0)(1), to address the issue of whether
the record accurately reflects the number of bottomfish logbook fishing trips made by
I uring the qualifying period. The remand is limited solely
to developing the record on | N -i:ibility to receive a charter
halibut permit without the trips made by || NG

The Decision correctly states that the first issue to be resolved in this appeal is
whether Appellant meets the minimum participation requirements to be eligible for a
charter halibut permit.! According to the record, Ml submitted a timely charter

halibut permit application in the names of  and [IIEGNGNEEEEE
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B doing business as ] M 30909 m
formed in 2001 and is the sole shareholder, director, and officer of i}
I ° 1 State of Alaska Department of Fish and Game (ADF&G)
issued an ADF&G Business Owner License to in 2004 and
I (i <!y and properly reported four bottomfish logbook
fishing trips to ADF&G in 2004.* In February 2907,Ha sole
proprietorship owned by-, was formed.” The record includes statements from

Appellant and her attorney that | EEENINGGGGEGEEEEE o s
B 2nd thot I 125 doing business as
5 A 2008 ADF&G Business Owner License was issued to
IS - I icly and properly reported ninety-seven halibut
logbook fishing trips to ADF&G.?

After considering this information, the Decision concludes the following with
regard to whether Appellant meets the minimum participation requirements:

While Appellant properly reported ninety-seven halibut logbook fishing trips
during 2008 Jlll reported no bottomfish logbook fishing trips during either 2004
or 2005. Since the CHLAP regulations require minimum participation in both
2004 or 2005, and 2008, Appellant does not meet the minimum participation
requirements for a CHP. (emphasis added).’

Use of the word Il is troubling, because_ as sole shareholder, director, and
officer of NN i rcport bottomfish logbook fishing trips in
2004. Although the Decision makes a finding of fact that

did report four bottomfish trips during 2004, the Decision makes no further mention of
I - ' rionLip 1o I

I understand that an examination of the business relationships among ||| R
is not fruitful if the record
accurately reflects the number of bottomfish logbook fishing trips made by | IEGzN

N i the qualifying period. I also recognize that Appellant has not
contested the agency’s calculation of the number of bottomfish logbook fishing trips

2 Original File Tab, Charter Halibut Permit Application of || | NN = :.

> Original File Tab, Letter from ||| QRN to Tracy Buck dated August 24, 2010, Exhibit A,
Affidavit o

4 Original File Tab, Logbook Business Summary for | N NI fo: 2004; Print
Summary for | N c:::cd on January 26, 2010. Decision, at 4.

3 Original File Tab, Alaska Division of Corporations, Business, and Professional Licensing License Detail
dated February 25, 2010.

¢ Original File Tab, Letter from_ to Tracy Buck dated August 24, 2010; Original File
Tab, Evidentiary Support For Application of’

I P sident.

7 Original File Tab, Logbook Business Summary for _ for 2008 and Print Summary
created on January 26, 2010.

® Original File Tab, Print Summary fo_ created on January 26, 2010.
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made by | KNG i 2004. However, given the razor’s edge on
which the record rests relative to | N 1 c<ting the minimum

requirements for the qualifying period, and the financial importance to Appellant of
receiving a charter halibut permit, I have determined that the record must be more fully
developed on this issue.

Accordingly, I remand this case to NAO and direct NAO to provide Appellant an
opportunity to submit additional materials concerning the number of bottomfish logbook

fishing trips made by [N (.1 the qualifying period and the
1

relationship of
NAO will consider any additional materials submitted and issue a supplemental decision

for my review.

IT IS SO ORDERED

Date: ///2— S/;A’z—

James W. Balsiger, Ph.D.

fﬂ/ Alaska Region
Regional Administrator
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