NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
NATIONAL MARINE FISHERIES SERVICE
OFFICE OF THE REGIONAL ADMINISTRATOR

In Re Application of )

)

)

) ORDER REMANDING
Appellant. ) DECISION

)

REGIONAL ADMINSTRATOR’S REVIEW AND REMAND
OF THE DECISION ISSUED BY THE NATIONAL APPEALS OFFICE
ON NOVEMBER 18, 2011

The National Appeals Office (“NAO”) issued a Decision dated November 18,
2011, In Re Application of NN / ppcal No.
11- 0035 (“Decision”). The Decision upholds the Initial Administrative Determination
dated December 16, 2010, and denies the Appellant’s application for a charter halibut
permit under the general eligibility provisions, the successor in interest provision, and the
unavoidable circumstances provision of the Charter Halibut Limited Access Program
(“Program”) regulations. On December 16, 2011, I issued a stay of the Decision until
February 17, 2012. Tissued this stay to provide additional time for my review of the
Decision pursuant to my authority under 50 C.F.R. § 679.43(0).

I have completed my review of the Decision. Based on my review of the record, I
agree with the Decision’s findings and conclusions with regard to Appellant’s eligibility
under the general eligibility provisions of the Program and Appellant’s unavoidable
circumstances claim and conclude that NMFS must deny Appellant’s application for a
charter halibut fishing permit under these provisions for the reasons set forth in the
Decision. However, for the reasons set forth below, I remand the Decision to NAO,
pursuant to my authority under 50 C.F.R. 679.43(0)(1), to address the issue of whether
the Appellant is a successor in interest. I am remanding the Decision on this claim
because the Decision fails to adequately explain why Appellant is not a successor in
interest under the Program regulations. In remanding this Decision, I direct NAO to
consider this appeal with a related appeal, In Re Application of _

I A ppeal No. 11-0033. Both appeals include successor in
interest claims for logbook fishing trips made by the same vessel.

In resolving the issue of whether Appellant can obtain a charter halibut permit as
a successor in interest, the Decision explains that under the Program regulations, a
putative successor in interest to an entity that is not an individual must document that the



entity has been dissolved and that the applicant is the successor in interest to the
dissolved entity.! The Decision states that the status of Appellant’s predecessor,-
* 1s “active” according to the Alaska Division of Corporations
Business and Professional Licensing (“Alaska Corporations Division”).? The Decision
then states that it is logical to conclude the predecessor has not been dissolved based on
this information.> As for whether Appellant is a successor in interest to

I (1< Decision states only the following: “Although Appellant states he
purchased Prior Owner’s business with the understanding he would receive all halibut
permits connected with that business and that he would be the successor in interest to that

business, he has not established he is a successor in interest under the [Program]
regulations.”

The Decision points to information in the record dated December 9, 2010,
showing _llsted as “active” by the Alaska Corporations
Division.” However, this same information also lists the LLC as “non-compliant.”® A
recent examination of the Alaska Corporations Division website shows that [N
I is o longer listed as “active” and is only listed as “non-
compliant” and that a required biennial report, due January 2, 2009, has not been filed.
See Attachment 1 to this Order. The record also shows that INEGEGNG v s 2

98.5 percent owner inNNEEE . that — died in
August 2009.%

Program regulations do not define the term “dissolved” as it is used in 50 C.F.R.
§300.67(b)(1)(ii1)(B) and do not explain what constitutes dissolution for purposes of the
Program. The State of Alaska has laws governing dissolution of a limited liability
company and those could be used by NAO to determine whether an entity formed under
Alaska state law has dissolved for purposes of the Program.” However, the facts of a
particular appeal also may lead NAO to conclude that an entity has dissolved for
purposes of the Program regulations, even though that entity has not been formally
dissolved under the laws of the state in which it was formed.

Given the facts of this case, the removal of “active” status for
I . the fact that the Commissioner of the Alaska Department of
Commerce, Community, and Economic Development could institute involuntary

dissolution proceedings against [ -t 2ny time given its non-

! Decision, at 5.

21d.

*1d.

‘1d.

> Original File Tab, Alaska Corporations Business and Professional Licensing, Filed Documents-
I

‘1d.

"1d.

% Original File Tab, Charter Halibut Permit Application of _

U.S. Department of State Report of Death of an American Citizen Abroad.

® See Alaska Stat. §§10.50.400 - 10.50.440 (2011).
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compliant status,'° I conclude that the Decision does not provide an adequate explanation
of its finding of fact that ||| GGG is 2o active entity that has not been
dissolved.

I also conclude that the Decision does not provide an adequate explanation of its
conclusion that Appellant is not a successor in interest to B
The Decision states that the Appellant did not establish that he is a successor in interest
under the Program regulations but the Decision does not explain how Appellant failed to
do this or what information would establish Appellant as a successor in interest.
Unfortunately, the Decision cannot point to the Program regulations as a basis for its
conclusion because the regulations do not contain a definition of the term “successor in
interest” and very little explanatlon is provided in the preamble to the proposed rule as to
what constitutes a successor in interest for purposes of the Program. !

For the reasons articulated above, I am remanding the Decision to NAO address
the issues of whether_ is dissolved for purposes of the
Program and whether Appellant is a successor in interest to
In resolving this appeal, I direct NAO to consider a related appeal, In Re Applzcatzon of
I/ ppeal No. 11-0033." Both appeals

include successor in interest claims for logbook fishing trips made by the same vessel.

IT IS SO ORDERED.

Date: ///Lé'//Z

James W. Balsiger, Ph.D.
Alaska Region
Regional Administrator

10 Alaska Statute §10.50.408(a)(1) states “A limited liability company may be dissolved involuntarily by
the commissioner if the company is delinquent six months in filing its biennial report or in paying a fee or a

penalty.”
'174 Fed. Reg. 18,178, 18,187 (April 21, 2009).

"2 1 am remanding the Decision in /n Re Application of | _

Appeal No. 11-0033, to NAO by separate Order.
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Division of Corporations, Business

and Professional Licensing Attachment 1
Name(s)
Type ] Name

|
3

Legal Name | I

Entity Details

Entity Type: [
Entity #: ||
Status: Non-Compliant
AK Formed Date: 4/S/JR
Duration/Expiration: Perpetual
Home State: ALASKA

Next Biennial Report Due: 1/z/JJJ] File Biennial Report
Entity Mailing Address:
Entity Physical Address:

Registered Agent

Agent Name:
Registered Mailing Address:

Officials

AK Entity# Name Titles | Percent Owned

B ember | 98.5

Filed Documents

Date Filed Type Filing | Certificate
4/8/M | Creation Filing
1/2/ | Biennial Report

http://commerce.alaska.gov/CBP/Main/ CorporationDetail.aspx?id- 1/24/2012





