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REGIONAL ADMINISTRATOR’S FINAL DECISION GRANTING APPELLANTS A
CHARTER HALIBUT LIMITED ACCESS PROGRAM PERMIT

F (collectively Il have operated their business

for the last twelve years, providing wildlife viewing, hiking, and charter
fishing services to clients from around the globe. The record indicates that over this time
period, Il averaged approximately seven halibut fishing trips per season. Relevant to
their qualifications for a Halibut Charter Limited Access Program permit, Il lreported
seven bottomfish logbook fishing trips in 2004, eight bottomfish logbook fishing trips in
2005, but only three halibut logbook fishing trips in 2008. As a result, absent some
exception, ﬁ: would not qualify for a permit since they did not make at least five
halibut logbook fishing trips in 2008, the recent participation period for determining
program eligibility. See 50 C.F.R. 300.67(b)(1)(ii)(B).

R 125 invoked the unavoidable circumstance exception to the recent
participation period requirement. The National Appeals Office (NAO) rejected their
argument and recommended that the National Marine Fisheries Service (NMFS) deny
their permit application. For the reasons described below, I disagree and grant ] a
non-transferable permit with an angler endorsement of five.

To qualify for the unavoidable circumstance exception to the recent participation
requirement, an applicant must show:

(i) The applicant had a specific intent to operate a charter halibut fishing business
in the recent participation period;

(i1) The applicant's specific intent was thwarted by a circumstance that was:

(A) Unavoidable;
(B) Unique to the owner of the charter halibut fishing business; and

(C) Unforeseen and reasonably unforeseeable by the owner of the charter
halibut fishing business;



(iii) The circumstance that prevented the applicant from operating a charter
halibut fishing business actually occurred; and

(iv) The applicant took all reasonable steps to overcome the circumstance that
prevented the applicant from operating a charter halibut fishing business in the
recent participation period.

50 C.F.R. § 300.67(g)(1) (emphases added).

It appears, although it is not entirely clear, that the NAO construed subsection 50
C.F.R. § 300.67(g)(1)(ii) as requiring that the alleged unavoidable circumstance must
have thwarted completely the applicant from participating in the recent participation
period at any point after the unavoidable circumstance occurred.! I, however, do not
believe the regulations should be interpreted in this manner. Rather, I interpret the
provision regarding whether one was thwarted from participation as creating a test under
which the applicant must demonstrate that, but for the unavoidable circumstance, the
applicant would have met the minimum requirements to obtain a permit, i.e., they would
have conducted at least five halibut logbook fishing trips in 2008.

I reach this decision for three reasons. First, taken as a whole, the plain language
of the regulation supports this interpretation. The requirement that the applicant took
reasonable steps to overcome the circumstance, 50 C.F.R. § (g)(1)(iv), refers to
preventing the applicant “from operating” its business “in” the recent participation
period. It does not refer to preventing the applicant from operating its business entirely
during, or at any particular point within, the recent participation period.

Second, in the preamble to the regulations, NMFS describes the thwarting
element of the unavoidable circumstance exception as requiring proof that the
“circumstance . . . thwarted the intended participation.” 74 Fed. Reg. 18178, 18187
(April 21, 2009). NMFS thus viewed this provision in terms of whether, absent the
unavoidable circumstance, the applicant would have achieved a level of participation that
would have qualified him for a permit.

Finally, any interpretation that the unavoidable circumstance exception cannot
apply when the applicant manages to return to his business after the circumstance
occurred could produce absurd results. Take, for example, the situation where someone
has medical emergency or a vessel break-down that prevents him from operating for the
entire season except the last three days. If that person meets the other conditions of the
exception, there is no reason why he should not qualify simply because he returned to
work after the unavoidable circumstance occurred. Consequently, here, the fact that

! See NAO Decision of November 15,2011 at 6 (“In 2008, Appellants reported three halbiut logbook
fishing trips to ADF&G. It is not reasonable to conclude, therefore, that Appellants’ clients injuries in
2008 thwarted their specific intent to operate their charter halibut business that year”); see also NAO Order
Denying Reconsideration of February 14, 2012 at 2 (“[I]n 2008 Appellants continued to operate their
charter fishing business despite their clients’ injuries. It is not reasonable to conclude therefore that
Appellants’ clients’ injuries in 2008 thwarted their specific intent to operate their charter halibut business
that year™).
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- continued to operate their business in 2008 following the alleged unavoidable
circumstance does not, per se, preclude from invoking the exception. Rather, as
noted above the proper inquiry is whether, but for the injuries suffered by
clients, IIIlJlwould have conducted at least five halibut logbook fishing trips.

In this case, the NAO found that- clients suffered medical injuries in 2008
and the record indicates that, but for those injuries, it is more likely than not that
would have conducted two more halibut logbook fishing trips and thus qualified for a
permit.” Further, the record shows that thei lodge was fully booked for the entire
season with clients who, apparently, were interested only in hiking and wildlife viewing,
not halibut fishing. It is not reasonable to insist that they should have taken some
extraordinary measure to make up for the lost fishing trips while they continue to operate
and serve their paying clients’ needs. Accordingly,|JJihas satisfied the unavoidable
circumstance exception to the recent participation period requirement.

Grantin a permit is also consistent with the overall regulatory scheme,
which is intended merely to “limit the entry of additional charter vessels into the guided
sport fishery for Pacific halibut . . .,” 74 Fed. Reg. 18178, 18182 (April 21, 2009), not to
exclude long-time participants. Obviously, as with any regulatory scheme on a fishery,
certain participants may be foreclosed from continuing to fish if they cannot meet the
qualifying conditions, even if no fault of their own. The appeals process is, however,
designed to provide individuals careful and particularized review of the facts of their
situation to ensure that, in processing hundreds to thousands of permit applications,
NMFS’s Restricted Access Management (RAM) Division did not incorrectly deny them a
stake in the valuable distribution of fishing privileges.

Lastly, it is undisputed that- cannot qualify for a transferable permit since
they did not report at least fifteen bottomfish logbook fishing trips in 2004 or 2005.
According to NMFS’s records,_ highest number of reported charter vessel anglers
occurred in 2005 and was five. As a result, pursuant to 50 C.F.R. §§ (g)(1)(v) and (e)(3),
-is entitled to a non-transferable permit with an angler endorsement of five.

For the foregoing reasons, the decision of the NAO is reversed and RAM is

instructed to issue | - Chorter Halibut
Limited Access Program permit consistent with this decision.
e

\/ James W. Balsiger, Ph.D, Date
Regional Administrator
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2 21so asserts that “bad weather” thwarted their ability to qualify for a permit. NAO Decision at 6.
The NAO rejected this claim because “[b]ad weather is not a unique circumstance only affecting
Appellants.” 1d. While it is possible that severe weather events could constitute an unavoidable
circumstance, the record here contains insufficient information on these alleged bad weather events to make
that determination and since such information is unnecessary to decide this appeal, I take no position on

that aspect of [} avpeal.





