MAFAC MSA Issue Paper
1.0 Topic: 	Establishing an Aquaculture Definition and a National Aquaculture Management Program with the Reauthorization of MSA
2.0 Draft Authors: 	John Corbin, George Nardi, Bob Rheault, Pam Yochem, and Ted Ames
3.0 Issue Statement: Nature of the problem to be solved.
	Overview
	NOAA Fisheries regulates fishing in the Exclusive Economic Zone (EEZ) pursuant to MSA based on Fishery Management Plans (FMP) created by the Regional Fishery Management Councils. Recent planning and policy documents by the Department of Commerce and NOAA have taken the strong position that sustainable commercial marine aquaculture should be developed in federal waters, e.g., Vision 2020: The Future of U.S. Marine Fisheries, MAFAC, 2007; NOAA Marine Aquaculture Policy, NOAA, 2011; National Aquaculture Research and Development Strategic Plan, JSA, 2012; National Ocean Policy Implementation Plan, USDOC, 2012. This mandate is consistent with the global investment in aquaculture technologies to meet current and future seafood needs.
The United States must address in a timely manner the urgent need to increase domestic seafood supplies and to reduce imports; currently at 91% and subject to more frequent supply chain disruption from growing global competition for product, unpredictable geopolitical risk, and impacts of global climate change. Notably, NOAA has embraced using the authorities in MSA and a 1993 legal opinion that aquaculture in the EEZ meets the definition of fishing to facilitate implementation of these critical national aquaculture policy and planning initiatives. Yet, aquaculture is not currently mentioned in MSA by name.
	MAFAC has also taken a strong position to support marine aquaculture development in its 2012 policy advice to the Secretary of Commerce and NOAA. Moreover, several regional fishery management councils have taken the initiative and moved forward aggressively, defining two somewhat different permitting processes for commercial projects in the EEZ. NOAA in its support of these initiatives issued national guidelines for EEZ aquaculture development in 2011 and indicated the Gulf Coast Council’s planning and rule making process could be the model for other councils. NOAA is currently promulgating rules for implementation of the Gulf Council’s Management Plan (GFMP) for aquaculture, adopted in 2009, which, according to NOAA, will serve as a model for other councils.
	Permitting and Management    
	The 1993 legal interpretation mentioned above determined aquaculture is a fishery as defined by MSA and therefore NOAA has the legal authority over permitting and managing activities in the EEZ. Notably, this interpretation has been validated by the courts in 2013 concerning a research project in federal waters around Hawaii that was permitted through MSA. However, mentioning aquaculture by name in MSA would clearly substantiate that NOAA is the lead agency for permitting, better define roles and responsibilities between NOAA and the Councils, and strengthen the position of aquaculture in MSA. Importantly, the U.S. would also underscore its national policy that its diverse and insatiable seafood market should be served by, in addition to imports, two sustainable domestic sources, capture fisheries and aquaculture, managed by MSA. 
	It is widely understood by the aquaculture community that the uncertainties over a defined permitting process for siting commercial aquaculture in the EEZ have discouraged and prevented private sector investment. Broad national goals for permitting that have been articulated frequently are described as: 
1) Define a permitting process and pathway for research and large-scale demonstration projects in the EEZ - these are temporary, shorter term and should be easier to implement in terms of process.
2) Define a permitting process and pathway for sustainable commercial aquaculture in the EEZ – these require long-term tenure and property rights and their protections to facilitate private sector research and commercial investment. 
	Implementing a well-defined, step-wise process for beginning the aquaculture utilization of the EEZ for large scale research and demonstration projects and commercial farming in the Regions with interest and potential would give the private sector the opportunity to invest and drive the innovation necessary for long term expansion and success.
	New Funding and Organization
	The increased national commitment to developing EEZ aquaculture could be maximized if aquaculture could also have specific authorization language for an increased amount of new research and development funding (funding not taken from other NOAA programs) that could greatly expand existing efforts by the Department of Commerce, other agencies, and the private sector. Currently the world’s leading ocean aquaculture countries are outspending the U.S. in their efforts to move the industry into the open ocean and America continues to fall further behind the rest of the world that has recognized farming the ocean must be a significant contributor to future seafood supplies. This situation exists despite the preeminence of U.S. marine technology and the enormous potential of the EEZ for fish and shellfish farming.
4.0 Sections of MSA affected:
· Propose adding new language mentioning aquaculture specifically in Section 2 Findings, Purposes, and Policy.
· Propose several new clarifying definitions under Section 3 Definitions that specifically states that aquaculture is fishing for purposes of this chapter and defines what is meant by aquaculture with respect to its application in MSA.
· Propose a new title, Title V, entitled National Aquaculture Management Program to address key aspects of managing aquaculture using MSA, including proposing a new funding authorization.
5.0 Possible recommendations (Range of options/viewpoints including non MSA options, list 1 –n). 
Option 1: (A Non-MSA Option) Draft new aquaculture legislation for Congressional consideration
 a. Summary – Previous legislation has been submitted on numerous occasions to Congress or was developed by Congress (In 2005, 2007, 2009, and potentially 2013, Hawaii Senator Dan Inouye was preparing another bill before he passed away ) to establish a Federal regulatory system that provides a comprehensive nationwide system for permitting and management of offshore aquaculture in the EEZ. Regulatory predictability is extremely important to encourage businesses to invest in offshore aquaculture and drive development. The U.S. Department of Commerce, NOAA was the designated lead agency for research, development and siting commercial farming in the EEZ in all instances and the agency was authorized substantial resources to implement the specific Act.
	The general purposes of all these bills were three fold: 1) Support the development of a sustainable marine offshore aquaculture industry in the U.S., 2) Safe guard the marine environment and the coastal communities, and 3) Support research and technology development to further industry expansion. The proposed legislation was comprehensive in structure including sections on: Administration, an Office of Sustainable Aquaculture, Marine Aquaculture Research and Development, Offshore Aquaculture Permits, Protections for the Marine Environment, Enforcement Provisions, and Authorization of Appropriations. 
	b. Important Pros and Cons
		Pros  
	MAFAC could recommend to the Secretary of Commerce to resurrect and update a previous, comprehensive Administration or Congressional Bill to submit to the 2015 Congress. The intent and purpose of these previous bills would still be relevant to today’s urgent needs and issues. Moreover, a comprehensive, overarching national approach, upon passage, receiving funding and promulgating rules, would clearly charge NOAA with the responsibility for planning and development of EEZ aquaculture. As previous studies have indicated this collaborative permitting approach would also require consultation and coordination with all federal and state agencies with interest and/or jurisdiction during the permit process.
		Cons 
 Congressional attempts at offshore aquaculture legislation have consistently stalled due to competing priorities and lobbying by detractors concerned with environmental issues and other concerns. Today, these political hurdles are no doubt still present, and passage of an effective offshore aquaculture bill could be an “uphill battle” and could further delay decisive action.
c. Possible impacts on other MSA Sections, other statutes or NOAA policies. To be determined.
d. Likely support and opposition to new legislation. To be determined.
Option 2: Draft new sections addressing aquaculture in the MSA (Recommended)
a. Summary –  MAFAC could play a leadership role with this important issue and recommend to NOAA and the Administration amendments to MSA that would clearly establish EEZ aquaculture development as part of MSA, the principal U.S. fishery management legislation. Acting on MAFAC’s recommendations would clearly establish NOAA as the lead agency for EEZ aquaculture research, demonstration, development and siting and authorize new funding for an expanded development and management program. Specific aquaculture amendments to MSA would underscore NOAA’s commitment to providing more sustainable, domestic seafood for Americans to eat from two sustainable sources, capture fishers and aquaculture.
	The recommended option, in two parts, recognizes the substantial progress and momentum behind utilizing MSA to manage and regulate aquaculture development in federal waters. Part 1 focuses on establishing a comprehensive definition of aquaculture within MSA, institutionalizing the 1993 legal opinion, and outlining the key aspects of a National Aquaculture Management Program within the reauthorized MSA. Part 2 creates a new authorization in MSA to provide new funding (funding not from existing programs) to NOAA to provide the resources and tools to permit and site aquaculture projects in the EEZ and fund research, development and demonstration projects.
	Briefly, the recommended target language is focused on: 
	Part 1 – Use an inclusive definition of aquaculture in MSA that has been adopted by NOAA and USDOC. This definition is:
Aquaculture is defined as the propagation and rearing of aquatic organisms for commercial, recreational, or public purposes. This definition includes production of aquatic plants and animals for: 1) food and other commercial products; 2) stock replenishment for commercial and recreational fisheries, 3) rebuilding populations of threatened and endangered species, and 4) restoration and conservation of aquatic habitat.
	Develop a new title, Title V, a National Aquaculture Management Program, for inclusion in MSA that will address the fundamental aspects of management of EEZ aquaculture project siting and operations, utilizing general content guidance from portions of MSA Title III, National Fishery Management Plan and Title IV, Fishery Monitoring and Research. It would clarify that NOAA is the lead agency for EEZ aquaculture permitting and siting.
	Part 2 – Provide new authorization language for new aquaculture funding incorporated in the new Title V. Funding would focus on two purposes: 
A) Increase expenditures, in partnership with the private sector, on research, development and demonstration projects to improve the efficiency and effectiveness of aquaculture technologies; and,
B) Provide resources to the lead agency to facilitate siting and regulation of EEZ aquaculture and improve the regulatory tools for management.  
	b. Important Pros and Cons
		Part 1 Recommendation: Including a definition of aquaculture in MSA. 
		Pros
Amending MSA to include aquaculture specific language will firmly establish NOAA as the lead Federal agency and provide an opportunity, on a regional basis, to define a permitting process for commercial aquaculture development in the EEZ. The lack of a predictable permitting process for federal waters is the most significant bottleneck to U.S. EEZ aquaculture expansion.
Defining aquaculture in the reauthorized legislation to include  food production, stock enhancement, rebuilding threatened and endangered species, and restoration and conservation of habitat, will provide an additional statutory vehicle to manage these important government activities. 
Further, this approach would leave decisions over regional aquaculture development under the control of Regional Councils allowing regional deliberation.
Further, describing the major components of a National Aquaculture Management Program in MSA would provide critical national guidance for the actions by the individual Councils and NOAA to plan, manage and oversee operation of research and commercial development projects in waters under Council jurisdiction.
	Cons
No adverse impacts on the fisher management provisions of MSA are anticipated from adding aquaculture specific provisions to the MSA statute. Effects on the aquaculture functions and activities of other federal agencies, other than NOAA, will need to be determined, but are assumed to be minimal.
	Part 2 Recommendation: Identifying new authorization for aquaculture management, research and development.
		Pros 
	Including a new title that includes authorization for new aquaculture funding would provide essential financial support for priority research and development projects and the regulatory tools and process for NOAA to actively establish the management framework to move aquaculture into the EEZ in a timely manner.
	Specifying new funding that does not deprive funds from existing NOAA programs will not reduce R&D efforts in fisheries and other essential areas. 
		Cons
	To be determined.
	c. Possible impacts on other MSA Sections, other statutes or NOAA policies. To be determined.
	d. Likely support and opposition to the option. To be determined
	The Working Group has provided a series of substantive process questions to Office of Aquaculture staff, which have been addressed, and the Office of the General Counsel for Fisheries. The Group is awaiting a response from the General Counsel.
6.0  MAFAC’s preferred recommendation?
	Option 2 that amends Section 2 and Section 3 with aquaculture language and adds a new title, Title V, National Aquaculture Management Program, is the preferred recommendation. However, additional work is needed to develop draft language for all the sections of Title V.
7.0  Insert MSA Draft statutory language.
	For Sections 2 and 3 amendments for MSA, see the following:
Section 2 Findings, Purpose and Policy                                                                16 U. S. C. 1801
(a) FINDINGS – The Congress finds and declares the following: 
Public Law ______
(1) The fish off the coasts of the United States, the highly migratory species of the high seas, the species which dwell on or in the Continental Shelf appertaining to the United States, the species produced by aquaculture in waters designated as the United States Exclusive Economic Zone, …
(no.?) There is no large-scale commercial aquaculture production of any species in the United States Exclusive Economic Zone, despite the existence of viable technologies. Projections indicate the United States will need over one million metric tons of additional seafood by 2030. Seafood imports to satisfy growing demand have increased to 91% of supply in recent years, with the extended global supply chain at increasing risk of disruption from unpredictable geopolitical forces. Coastal communities dependent on fishing and related activities are and will continue to be stressed by global climate change and government management responses. Private industry is prepared to invest, along with the Federal government, in the research, demonstration and development activities to establish commercial aquaculture in the United States Exclusive Economic Zone, but an efficient and effective permitting process to regulate these activities has yet to be established and remains a bottleneck to expansion. 
(no.?) A national program for aquaculture management is necessary to (A) expand fish production from the resources of the United States Exclusive Economic Zone, (B) reduce market reliance on imported products and improve seafood security, (C) preserve domestic fish processing capacity and working waterfronts, (D) create and preserve employment opportunities in coastal communities, and (E) responsibly manage and provide environmental oversight over the use of the natural resources of the United States for the benefit of all citizens.
(b) PURPOSES – It is therefore declared to be the purposes of Congress in this Act –
Public Law _____
(no.?) to promote expansion of aquaculture in the United States Exclusive Economic Zone under sound conservation and management principles, including the utilization of aquaculture technologies for (A) food and other commercial products; (B) stock enhancement; (C) rebuilding populations of threatened and endangered species; and (D) restoration and conservation of aquatic habitat.
(no.?) to provide for the preparation and implementation, in accordance with national standards, of aquaculture management plans, which will achieve and maintain, on a continuing basis, environmentally sound, economically viable and socially acceptable aquaculture activities.
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(5) to establish Regional Fishery Management Councils to exercise sound judgment in the stewardship … 
(A) which will enable the States, the fishing and aquaculture [ industry ] industries, consumer and environmental organizations …
(9) POLICY – It is further declared to be the policy of the Congress this Act ___
Public Law _____
(no.?) to assure that the national aquaculture management program utilizes and is based upon, the best scientific information available, and is responsive to the needs of interested and affected States and citizens; considers efficiency; draws upon Federal, State, and academic capabilities in carrying out research, administration, management, and enforcement.

Sec. 3.  DEFINITIONS							16 U.S.C. 1802
As used this Act, unless the context otherwise requires ___
Public Law ___
(no.?) the term “aquaculture” means ___
(A) the propagation, rearing and harvesting of “fish”, as defined in this Act, that are part of a “fishery resource”, as defined in this Act, for commercial, recreational, or public purposes; 
(B ) and includes the meaning of “fishing” as defined in this Act.
(C) and includes the use of propagation and rearing technologies for food and commercial products, stock replenishment of commercial and recreational fisheries, rebuilding populations of threatened and endangered species, and restoration and conservation of aquatic habitat;

(no.?) the term “carrying capacity” means the maximum number of permitted aquaculture facilities a site can sustain without causing unacceptable negative impacts on ocean water and bottom quality, ecosystem structure, productivity, or native species.
	For the new Title V National Aquaculture Management Program, a proposed outline of the key sections needed is provided, along with specific draft language for a few sections. The basic concept for this new title is the Aquaculture Title should be roughly of parallel content to Title III, National Fishery Management Program and parts of Title IV, Fisher Monitoring and Research.
	MSA over the years has accumulated a lot of special interest and situation language, which is not useful as guidance for an aquaculture title. But if that is taken way and these titles are boiled down to the broad ideas, intent and concepts, this can be guidance for the Aquaculture Title. So, at this stage, the broad concept headings that can apply to aquaculture have been identified. In fact, we believe most of the general section language from Title III and IV can be changed to reflect aquaculture application or in some instances, sections of Title V can simply refer to other sections as applicable. New aquaculture specific sections have also been included.
	If time permits, the Working Group will try in the final draft to provide NOAA more descriptive guidance as to what is needed in each section.
	The outline for Title V, National Aquaculture Management Program follows:
Title V – NATIONAL AQUACULTURE MANAGEMENT PROGRAM
Sec. (?) NATIONAL STANDARDS FOR AQUACULTURE CONSERVATION AND MANAGEMENT 
	(a) In General – Any aquaculture management plan prepared and any regulation promulgated to implement any such plan, pursuant to this title shall be consistent with the following national standards for aquaculture conservation and management.
Public Law _____
(no.?) Conservation and management measures shall prevent exceeding the carrying capacity of an aquaculture site, while achieving, on a continuing basis, yield from each farm for the United States aquaculture industry. 
 (no.?) Conservation and management measures shall not discriminate between residents of different States. If it becomes necessary to allocate sites among various United States aquaculturists, such allocation shall be (A) fair and equitable to all such aquaculturists; (B) reasonably calculated to promote conservation; and (C) carried out in such manner that no particular individual, corporation, or other entity acquires an excessive share of area.
 (no.?) Conservation and management measures shall be based upon the best scientific information. 
(no.?) Conservation and management measures shall, where practicable consider efficiency in the utilization of fishery resources for aquaculture; except that no such measure shall have economic allocation as its sole purpose.
(no.?) Conservation and management measures shall, where practicable, minimize costs and avoid unnecessary duplication.
(no.?) Conservation and management measures shall, consistent with the conservation requirements of this Act, take into account the importance of fishery resources for aquaculture to coastal communities by utilizing economic and social data that are based on best scientific information, in order to (A) provide for the sustained participation of such communities, and (B) to the extent practicable, minimize averse economic impacts on such communities.
(no.?) Conservation and management measures shall to the extent practicable, promote the safety of human life at sea.
Sec. (?) REGIONAL FISHERY MANAGEMENT COUNCILS AND AQUAULTURE MANAGEMENT
(a) GENERAL__ Each Regional Fishery Management Council, as defined by Section: 302 of this Act, shall have jurisdiction over permitting the siting and operation of aquaculture facilities culturing permitted species in the federal waters under each Council’s management authority.
Sec. (?) CONTENTS OF FISHERY MANGEMENT PLANS FOR AQUACULTURE (Similar Language to Title 3 needed)
(a) REQUIRED PROVISIONS	
(b) DESCRETIONARY PROVISIONS
(c) PROPOSED REGULATIONS
(d) SITING AQUACULTURE FACILITIES, EXCLUSIVE USE, PROEPRTY RIGHTS, AND LEGAL PROTECTIONS. (New)
Sec. (?) ACTION BY THE SECRETARY (Similar language to Title 3 needed)
	(a) REVIEW OF AQUACULTUE PLANS
(b) REVIEW OF AQUACULTURE REGULATIONS
(c) PREPARATION AND REVIEW OF SECRETARIAL PLANS
(d) ESTABLISHMENT OF FEES
(e) REPEAL OR REVOCATION OF AN AQUACULTURE MANAGEMENT PLAN
(f) ENVIRONMENTAL REVIEW PROCESS
Sec. (?) OTHER REQUIREMENTS AND AUTHORITY (Similar language to Title 3 needed) 
(a) INFRASTRUCTURE EVALUATION AND NOTIFICATION OF ENTRY
(b) EMERGENCY ACTIONS AND INGTERIM MEASURES
(c) RESPONSIBILITY OF THE SECRETARY
(d) EFFECT OF CERTAIN LAWS AND CERTAIN TIME REQUIREMENTS
(e) JUDICIAL REVIEW
(f) NEGOTIATED CONSERVATION AND MANAGEMENT MEASURES
(g)  CENTRAL REGISTRY SYSTEM FOR AQUACULTURE FACILITIES
Sec. (?) STATE JURISDICTION (Similar language to Title 3 needed)
(a) IN GENERAL ____
(b) EXCEPTION ____
Sec. (?) PROHIBITED ACTS (Similar language to Title 3 needed)
Sec. (?) CIVIL PENALTIES AND PERMIT SANCTIONS (Similar language to Title 3 needed)
Sec. (?) CRIMINAL OFFENSES (Similar language to Title 3 needed)
Sec. (?) CIVIL FORFEITURES (Similar language to Title 3 needed)
Sec. (?) ENFORCEMENT (Similar language to Title 3 needed)
Sec. (?) AQUACULTURE PROGRAM, MONITORING, RESEARCH PLANS AND OPERATIONAL FUNDING (Similar language to Title 4 needed and new language)
	(a) REGISTRATION AND INFORMATION MANAGEMENT
(b) INFORMATION COLLECTION
(c) AQUACULTURE RESEARCH PLAN
(d) FUNDING AUTHORIZATION TO CARRY OUT THE PROVISIONS OF TITLE V – Provides new funding to support establishing the aquaculture permitting program for the United States Exclusive Economic Zone and provide regulatory oversight and tools for effective management and to support aquaculture research, demonstration and commercialization projects to improve technologies for utilizing federal waters. 
 There is authorized to be appropriated to the Secretary to carry out the provisions of this title –
(1) $ xxx for fiscal year 2015
(2) $ xxx for fiscal year 2016
(3) $ xxx for fiscal year 2017
(4) $ xxx for fiscal year 2018
(5) $ xxx for fiscal year 2019
(6) $ xxx for fiscal year 2020
(7) $ xxx for fiscal year 2021
8.0  Of all the MAFAC recommendations where does this fall in rank order of priority. 
	Considering the above status description and urgency for action, this recommendation is high priority and should rank somewhere in the top three MAFAC recommendations for MSA.
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