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The National Marine Fisheries Service (NMFS) is amending the 2006
Consolidated Atlantic HMS Fishery Management Plan (FMP) based on
several stock assessments that were completed in 2007 and 2008. After
considering comments received during scoping and on a Predraft
document, NMFS released the Draft Environmental Impact Statement
(DEIS) and proposed rule on July 24, 2009 (74 FR 36706 and 74 FR
36892). The DEIS and proposed rule considered measures to reduce
fishing mortality and effort in order to rebuild overfished Atlantic shark
species while ensuring that a limited shark fishery could be maintained.
Additionally, NMFS proposed adding smooth dogfish under NMFS
management due to growing concerns regarding the status of this
unmanaged species. The Final Environmental Impact Statement (FEIS)
describes a range of alternatives that could impact shark fishermen and
dealers including modifying commercial quotas, modifying commercial
gear restrictions, establishing a rebuilding plan for overfished stocks,
establishing measures to prevent overfishing, modifying recreational
measures, and establishing management measures for smooth dogfish.
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EXECUTIVE SUMMARY

Atlantic HMS are managed under the dual authority of the Magnuson-Stevens Fishery
Conservation and Management Reauthorization Act (Magnuson-Stevens Act) and the Atlantic
Tunas Convention Act (ATCA). Under the Magnuson-Stevens Act, National Marine Fisheries
Service (NMFS) must manage fisheries to maintain optimum yield (OY) on a continuing basis
while preventing overfishing. Under ATCA, NMFS is authorized to promulgate regulations, as
may be necessary and appropriate, to implement the recommendations from the International
Commission for the Conservation of Atlantic Tunas (ICCAT). The measures established in this
amendment and associated rulemaking are taken under the authority of the Magnuson-Stevens
Act. Currently, Atlantic sharks, tunas, swordfish, and billfish are managed under the 2006
Consolidated Atlantic HMS FMP, and its amendments.

Based on the 2007 SCS Stock Assessment, NMFS determined that blacknose sharks are
overfished with overfishing occurring. As a result, NMFS announced its intent to prepare an
Environmental Impact Statement (EIS) on May 7, 2008 (73 FR 25665). In this notice, NMFS
asked for comments on existing commercial and recreational shark management measures that
would assist the Agency in determining options for conservation and management of Atlantic
sharks consistent with relevant federal statutes. On July 2 (73 FR 37932) and September 13 (73
FR 53407), NMFS announced the availability of a scoping document and five scoping meetings
that would be held from July through September 2008. During the scoping meetings, NMFS
described the results of recent stock assessments, issues that need to be addressed concerning
shark management, and options or alternatives that may be implemented to achieve objectives.
NMES also consulted with the five Atlantic Fishery Management Councils (New England, Mid-
Atlantic, South Atlantic, Gulf of Mexico, and the Caribbean), the two Atlantic interstate Marine
Fisheries Commissions (Atlantic States and Gulf States), and the HMS Advisory Panel (AP).
The scoping comment period ended on November 14, 2008. A summary of the comments
received during scoping (May 7, 2008 to November 14, 2008) can be found on the HMS website:
http://www.nmfs.noaa.gov/sfa/hms/newslist/2009/02-12-09 Predraft for Amendment 3.pdf. A
summary and the transcripts of the September 2008 AP meeting can also be found on the HMS
website at http://www.nmfs.noaa.gov/sfa/hms/.

NMEFS released a Predraft of Amendment 3 to the 2006 Consolidated HMS FMP and the
summary of the scoping comments to the HMS AP in February 2009. NMFS requested that the
HMS AP and consulting parties (New England, Mid-Atlantic, South Atlantic, Gulf, and
Caribbean Fishery Management Councils, Marine Fisheries Commissions, U.S. Coast Guard,
and other State and Federal Agency representatives) submit comments on the Predraft by March
16, 2009. While some of the options considered in the Predraft changed in the Draft Amendment
3 to the 2006 Consolidated HMS FMP (hereafter referred to as Amendment 3), the overall list of
issues to be addressed did not change. A summary and the transcripts of the February 2009 AP
meeting can be found on the HMS website at http://www.nmfs.noaa.gov/sfa/hms/.

On July 24, 2009 (74 FR 36706 and 74 FR 36892), the Draft Environmental Impact
Statement (DEIS) and proposed rule were released, which considered a range of alternative
management measures from several different topics including small coastal sharks (SCS)

il



commercial quotas, commercial gear restrictions, pelagic shark effort controls, recreational
measures for SCS and pelagic sharks, and smooth dogfish management measures. The public
comment period closed on September 25, 2009. NMFS held nine public hearings and consulted
with all five Atlantic Fishery Management Councils and the Gulf and Atlantic States Marine
Fisheries Commissions. A summary of public comments received, both spoken and written, and
NMFS’ response to those comments is included as Appendix D of this document and will also be
in the final rule implementing the regulations. Copies of all the written comments received can
be found at http://www.regulations.gov (search for 0648-AW65).

For National Environmental Policy Act (NEPA) purposes, NMFS considered a full range
of alternatives and carried forward those considered to be reasonable for full consideration in the
FEIS. Consistent with the regulations published by the Council on Environmental Quality
(CEQ), 40 C.F.R. 1501-1508 (CEQ Regulations), NMFS has identified its preferred alternatives.
The alternatives in this document considered the comments received from the public and
consulting parties during the scoping, Predraft, and DEIS stages. Table 1 below provides the list
of the changes in the FEIS from the DEIS. A summary of the issues addressed and other
alternatives considered are also included. A full description and analysis of the different
alternatives can be found in Chapters 2 and 4 of this document. NMFS has identified preferred
alternatives within each of the lettered topics, and believes that the preferred alternatives in this
document should, consistent with the Magnuson-Stevens Act and other domestic laws, rebuild
overfished Atlantic shark stocks, end overfishing of Atlantic sharks, balance the needs of the
fishermen and communities with the needs of the resource and scientists, and maximize
sustainable fishing opportunities.

The Amendment also implements a mechanism for establishing Annual Catch Limits
(ACLs) and Accountability Measures (AMs). On January 16, 2009, NMFS published NSG1
providing guidance for implementing the ACL and AM requirements of the Magnuson-Stevens
Act (74 FR 3178). Per the January 2009 final rule, ACLs and AMs apply to all fisheries “unless
otherwise provided for under an international agreement in which the United States participates.”
While, SCS, large coastal sharks (LCS), and pelagic sharks are predominately managed through
domestic management measures, in recent years ICCAT has issued a number of
recommendations regarding sharks (e.g., ICCAT recommendations 2004-10, 2005-05, 2007-06,
2008-07, 2009-07 for bigeye thresher shark (Alopias superciliosus)). Nevertheless, ACLs and
AMs will apply, as required, to all Atlantic shark species managed by NMFS.

The CEQ regulations direct Federal agencies to the full extent possible to integrate the
requirements of NEPA with other planning and environmental review procedures required by
law or by agency practice so that all procedures run concurrently rather than consecutively. To
that end, this document integrates the FEIS required by NEPA, with the fisheries planning and
management requirements associated with proposed amendment to a FMP under the Magnuson-
Stevens Act, the Final Regulatory Flexibility Analysis (FRFA) required under the Regulatory
Flexibility Act (RFA), 5 U.S.C. §§601-603; and the Regulatory Impact Review (RIR) prepared
in accordance with Executive order 12866, “Regulatory Planning and Review.”
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Table 1 The preferred alternatives at the draft and final stage of Amendment 3 to the Consolidated HMS

FMP.

Commercial Measures

Preferred Alternatives in DEIS

Preferred Alternatives for FEIS

SCS Commercial Quotas

Alt. A4
- Small coastal sharks: 56.9 mt

- Blacknose sharks: 14.9 mt

- No retention by incidental permit
holders

- Remove shark gillnet gear as authorized
gear for sharks

Alt. A6
- Small Coastal Sharks: 221.6 mt

- Blacknose sharks: 19.9 mt

- Retention by incidental permit holders
allowed

- Do not prohibit gillnets as authorized
gear for sharks

Commercial Gear

Alt. B3 - Close the gillnet fishery to
commercial shark fishing from South

Alt. B1 - No Action: Maintain current
authorized gears for commercial shark

Restrictions Carolina south, including the GOM and fishing
Caribbean Sea
Alt. C5 - Take action at the international Alt. C5 - Same.
level to end overfishing of shortfin mako
Pelagic Shark Effort sharks
Controls Alt. C6 - Promote the release of shortfin Alt. C6 - Same.

mako sharks brought to fishing vessels
alive

Recreational Measures

Preferred Alternatives in DEIS

Preferred Alternatives in FEIS

SCS Recreational

Alt. D4 - Prohibit the retention of
blacknose sharks in recreational fisheries

Alt. D1 - No Action: Maintain current
recreational retention and size limits for
blacknose sharks (54 inch size limit, 1

Measures shark/person/vessel/trip)
Alt. E3 - Take action at the international Alt. E3 - Same.
level to end overfishing of shortfin mako
Pelagic Sharks sharks
Recreational Measures Alt. E4 - Promote the release of shortfin Alt E4 - Same.

mako sharks brought to fishing vessels
alive

Other Species Preferred Alternatives in DEIS Preferred Alternatives in FEIS
Alt F2 - Add smooth dogfish under - Alt F2 and delay implementation until
NMFS Management and establish a beginning of smooth dogfish fishing
federal permit requirement season in 2012 - provides time to work
out details of permits and PRA
- Establish a smooth dogfish quota equal | requirements and for fishery to adjust to
Smooth dogfish to the maximum annual landings from fins attached requirements.

1998-2007 plus one standard deviation
(645.8 mt dw)

-Establish a smooth dogfish quota equal
to the maximum annual landings from
1998-2007 plus two standard deviations
(715.5 mt dw)




SCS Commercial Quotas

The 2007 stock assessment of SCS in the U.S. Atlantic and Gulf of Mexico consisted of
assessments for blacknose sharks, finetooth sharks, bonnethead sharks, Atlantic sharpnose
sharks, and the SCS complex. Results of the blacknose shark stock assessment determined that
blacknose sharks are overfished (Spawning Stock Fecundity (SSF),00s / SSFusy = 0.48) and
overfishing is occurring (F00s/Fmsy = 3.77). The assessment recommended a blacknose shark
specific TAC and a corresponding rebuilding timeframe. Because a separate TAC was
recommended for blacknose sharks, NMFS is creating a separate commercial quota for
blacknose sharks in this amendment. One objective of this amendment is to establish a
rebuilding plan for blacknose sharks by ensuring that fishing mortality levels for blacknose
sharks are maintained at or below levels that would result in a 70 percent probability of
rebuilding in the timeframe recommended by the assessment.

The 2007 blacknose shark stock assessment estimated that blacknose sharks would have a
70 percent probability of rebuilding by 2027 with a TAC of 19,200 individuals per year. To
achieve this TAC, NMFS would need to reduce overall blacknose mortality by at least 78 percent
across all fisheries that interact with blacknose sharks. With the exception of alternative A1, the
No Action Alternative, NMFS considered several alternatives that would establish a separate
blacknose shark quota, which would allow NMFS to better monitor the species, and a non-
blacknose SCS quota, which would apply to finetooth, Atlantic sharpnose, and bonnethead
sharks.

In the DEIS, alternatives A2 — A4 were based on the available SCS quota of 454 mt dw,
the average blacknose shark landings of 61.5 mt dw from 2004 — 2007, and the need to reduce
overall blacknose mortality in the shark fisheries by at least 78 percent. In the DEIS, NMFS
preferred alternative A4, which would have set the non-blacknose SCS quota at 56.9 mt dw and
the blacknose quota at 14.9 mt dw, which was the amount of blacknose sharks that would have
been harvested while the non-blacknose SCS quota was harvested. The analyses indicated that
the non-blacknose SCS quota would have been a 76 percent reduction from the average landings
of non-blacknose SCS from 2004 through 2007. The blacknose quota of 14.9 mt dw would have
been a 76 percent reduction from the average landings of blacknose sharks. Also, under
alternative A4 in the DEIS, gillnet gear would have been prohibited and fishermen with
incidental limited access permits (LAPs) would not have been authorized to retain blacknose
sharks.

During the public comment period, NMFS received comments that indicated gillnet
fishermen can target, or avoid catching, certain shark species; additional analyses of gillnet
observer data determined that this may indeed be the case. Also, additional analyses of updated
data during the DEIS comment period resulted in an increase in the blacknose average size, and a
decrease in mortality rates, for blacknose sharks caught in gillnet gear. Using the same
methodology, but using the updated data, the quotas considered in alternatives A2 — A4 have
changed from those in the DEIS to the FEIS. In response to the findings from the update data and
data analysis, NMFS has also considered a new alternative, alternative A6.
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The revised alternatives A2 — A4, and the new alternative A6, would still establish a non-
blacknose SCS quota for finetooth, Atlantic sharpnose, and bonnethead sharks. However, rather
than subtracting the average blacknose shark landings from the SCS quota of 454 mt dw, as was
done in the DEIS, the alternatives presented in the FEIS use a non-blacknose SCS quota of 221.6
mt dw, which is based on the average landings of those sharks from 2004 through 2008. This
change in approach is due, in part, to be consistent with the 2007 SCS stock assessment that
indicated that, while none of the three species of non-blacknose SCS are currently overfished, or
undergoing overfishing, fishing mortality should not be increased.

The revisions made to alternatives A2 — A4 in the FEIS area as follows. Under
alternative A2, the blacknose quota was based on the average landings of blacknose sharks of 55
mt dw from 2004 —2008. With a 78 percent reduction, the blacknose quota would be set at 12.1
mt dw (55 * .78 =55—-42.9=12.1). Alternative A3 would set a non-blacknose SCS quota of
110.8 mt dw, a 50 percent reduction of non-blacknose SCS landings from 2004 —2008. The
blacknose shark quota would be set at 19.9 mt dw, the amount of blacknose sharks that would be
harvested while the non-blacknose SCS quota is harvested. Also, under alternative A3,
fishermen with incidental permits would be allowed to retain blacknose sharks when the fishing
season is open. Under alternative A4 gillnets would be prohibited as an authorized gear in the
Atlantic shark fishery. A non-blacknose SCS quota of 55.4 mt dw would be established, which
is based on the higher blacknose shark mortality rate from non-gillnet gears used in the SCS
fishery since gillnets would be prohibited under this alternative. A separate blacknose-specific
quota of 15.9 mt dw would be established, which is again the amount of blacknose sharks that
would be landed while the non-blacknose SCS quota was harvested. Under alternative A4,
fishermen with an incidental LAP would not be authorized to retain any blacknose sharks.

The preferred alternative, alternative A6, is a new alternative that followed logically from
updated data from the NMFS SEFSC, and comments received during the DEIS public comment
period, which resulted in a re-evaluation of the proposed changes to the SCS fishery to rebuild
blacknose sharks. NMFS believes that this new preferred alternative better reflects the intent of
the previous preferred alternative, and remains a reasonable alternative capable of meeting the
purpose and need of the action. It does not alter in any material manner management approaches
fully analyzed in the DEIS. Alternative A6 would establish a new non-blacknose SCS quota of
212.6 mt dw, which would be equal to the average annual landings for the non-blacknose SCS
fishery from 2004 through 2008, and an individual blacknose shark quota of 19.9 mt dw (43,872
Ib dw), which would be a 64 percent reduction in blacknose shark landings relative to average
landings from 2004 — 2008 of 55 mt dw. Under alternative A6, all currently authorized gears for
shark fishing would be allowed in the fishery, regardless of geographic region and incidentally
permitted fishermen would not be prohibited from retaining blacknose sharks. In addition,
alternative A6 would implement a framework mechanism that would give NMFS the flexibility
to increase or decrease either the blacknose or non-blacknose SCS quotas based on the ability of
fishermen to avoid blacknose sharks and target non-blacknose SCS, and any subsequent change
in status based on new stock assessments of these species of sharks.

Alternative A6 would result in long-term significantly beneficial ecological impacts to
blacknose sharks by reducing mortality of this species below the commercial allowance of 7,094
blacknose sharks per year that is necessary for this stock to rebuild with a 70 percent probability
by 2027 consistent with the rebuilding plan and the objectives of this amendment. Alternative
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A6 maintains fishing effort and mortality in the non-blacknose SCS fishery to a level that is
equal to the average landings for these species for the years 2004 through 2008. NMFS
recognizes that there may be adverse social and economic impacts on the fishing community due
to the reduced blacknose shark quota, however, in selecting the quota of 221.6 mt dw for the
non-blacknose SCS fishery, NMFS is hoping to minimize those adverse socioeconomic impacts,
since the bulk of the catch in the SCS fishery comes from the non-blacknose SCS species (i.e.
finetooth, sharpnose, and bonnethead sharks) that have been determined to not be overfished or
undergoing overfishing. This alternative was selected because it strikes a balance between
meeting the rebuilding requirements of the Magnuson-Stevens Fishery Conservation and
Management Act (Magnuson-Stevens Act) by addressing the overfished status and overfishing
of blacknose sharks while minimizing the socio-economic impacts to shark fishery participants.

Commercial Gear Restrictions

Because gillnets are the predominate gear used to harvest blacknose and other SCS
species, NMFS considered a range of commercial gear alternatives from no action (maintain all
currently authorized gears in the fishery) to prohibiting gillnet gear in all areas of the Atlantic
including the Gulf of Mexico and the Caribbean Sea. In the DEIS the preferred alternative,
alternative B3, would have closed the shark gillnet fishery to commercial shark fishing from
South Carolina south, including the Gulf of Mexico and the Caribbean Sea. This alternative
would have mitigated impacts to the smooth dogfish fishery participants who typically use
gillnets from North Carolina north.

Current analysis of gillnet observer data indicates that gillnet fishermen are likely able to
target certain species while avoiding others and that the mortality rate for blacknose sharks
caught in gillnets was lower than previously believed. Therefore, NMFS has changed the
preferred alternative from the DEIS to the FEIS to alternative B1, the No Action alternative,
which would maintain all currently authorized gear types for the Atlantic shark fisheries. Since
there would be no change to the gear restrictions under alternative B1, the ecological impacts
associated with this alternative would be neutral. Because blacknose sharks can be rebuilt while
continuing to allow gillnet gear, NMFS believes that more data are necessary to determine the
extent to which gillnet fishermen can avoid certain species before eliminating the gear from the
fishery. In addition, Alternatives B2 and B3 could have adverse ecological impacts for
blacknose shark stocks compared to the preferred alternative, as discards of blacknose sharks
would be higher if gillnets were prohibited, and many of the discards could be juveniles. Under
alternatives B2 and B3, adverse social and economic impacts on the SCS commercial shark
participants would likely be disproportionate to the ecological benefits to blacknose sharks under
these two alternatives. If implemented, alternative B1, the No Action alternative, when
combined with alternative A6 (the preferred alternative) would reduce blacknose shark mortality
to levels consistent with the rebuilding plan for this species. NMFS further believes that
allowing gillnet gear as an authorized gear for sharks is consistent with the 2008 Biological
Opinion for the Atlantic shark fishery, which determined that the Atlantic shark fishery is not
likely to jeopardize the continued existence of endangered green, leatherback, and Kemp’s ridley
sea turtles; the endangered smalltooth sawfish; or the threatened loggerhead sea turtle.
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Pelagic Shark Commercial and Recreational Measures

In 2008, an updated stock assessment for shortfin mako sharks was conducted by the
International Commission for the Conservation of Atlantic Tunas’s (ICCAT) Standing
Committee for Research and Statistics (SCRS). Based on the results of this stock assessment,
NMES determined that the North Atlantic shortfin mako sharks are not overfished but are
approaching an overfished condition and are experiencing overfishing. The 2008 ICCAT stock
assessment did not recommend a TAC or mortality reduction to prevent overfishing of shortfin
mako sharks, making it difficult to set a quota or other limit to prevent overfishing. Since
shortfin mako sharks have not been determined to be overfished, NMFS is not implementing a
rebuilding plan for this species at this time. NMFS considered several alternatives for the
commercial and recreational fisheries to end overfishing that could have a variety of impacts
from no impact (No Action alternative) to significant impacts (e.g., placement of this species on
the prohibited species list).

The preferred alternatives, C5 and C6, and E3 and E4, in the commercial and recreational
fisheries, respectively, would take action at the international level through international fishery
management organizations to establish management measures to end overfishing of shortfin
mako sharks, and to promote the live release of shortfin mako sharks in the domestic commercial
and recreational shark fisheries. The preferred alternatives would not change the current
commercial and recreational regulations for shortfin mako sharks. In comparison to the
cumulative fishing mortality of North Atlantic shortfin mako sharks caused by other nations, the
United States contributes very little to shortfin mako shark mortality in the North Atlantic
because there is no directed U.S. commercial fishery, and a limited recreational fishery. U.S.
commercial harvest of Atlantic shortfin mako sharks has historically been approximately 9
percent of the recorded total international landings, based on 1997 through 2008 data. Because
of the small U.S. contribution to North Atlantic shortfin mako shark mortality, domestic
reductions of shortfin mako shark mortality alone would not end overfishing of the entire North
Atlantic stock. Therefore, NMFS believes that ending overfishing and preventing an overfished
status would be better accomplished through international efforts where other countries that have
larger takes of shortfin mako sharks could also participate in shortfin mako shark mortality
reductions. While this alternative could have short-term minor, adverse ecological impacts and
neutral socioeconomic impacts for the portion of the shortfin mako shark stock that is fished by
U.S. fishermen, any international management recommendations adopted by the United States to
help protect shortfin mako sharks would be implemented domestically and could have beneficial
ecological impacts on shortfin mako sharks and potentially negative socioeconomic impacts on
U.S. fishermen in the long term. Promoting the release of shortfin mako sharks that are brought
to the vessel alive could result in a reduction in shortfin mako shark mortality and thus, have
long-term beneficial ecological impacts for this species. NMFS did not change the preferred
alternatives from the DEIS to the FEIS stage.

SCS Recreational Measures
NMEFS considered several alternative in the DEIS to reduce mortality of blacknose sharks
in the recreational fishery from the No Action alternative, to prohibiting this species in the

recreational fishery. Under the preferred alternative D1, the No Action alternative, NMFS would
maintain the existing recreational size and retention limits for SCS. Alternative D1 is the
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preferred alternative because blacknose sharks rarely reach a size greater than the current federal
minimum size; therefore, the 54 inch FL size limit creates a de facto retention prohibition of
blacknose sharks in federal waters. Recreational anglers are currently allowed one authorized
shark greater than 54 inches (4.5 ft) FL per vessel per trip (including SCS). In addition, they are
allowed one bonnethead shark and one Atlantic sharpnose shark per person per trip. The current
recreational harvest of SCS combined from 2004-2007 was 536,886 fish (approximately 33,555
per year). The Atlantic sharpnose shark was the most abundant species caught at a rate of
approximately 86,863 per year. The other average yearly harvest rates were approximately
35,165 for bonnethead sharks, 10,360 for blacknose sharks, and 1,834 for finetooth sharks.
Because there would be no change to the current retention limits under alternative D1, there
would be direct and indirect, neutral ecological impacts in the short- and long-term associated
with this alternative for blacknose sharks. This includes neutral ecological impacts for Atlantic
sharpnose, bonnethead, and finetooth sharks, as these species are currently not overfished and
overfishing is not occurring. The selected alternative would also have neutral socioeconomic
impacts on fishery participants as the current recreational regulations would remain unchanged.

In the DEIS, the preferred alternative was alternative D4, which would have prohibited
blacknose sharks in the recreational fishery. However, after evaluating public comments from
the DEIS, and because the 54 inch size limit in place under the No Action alternative affords
adequate protection for blacknose sharks, thereby contributing to the rebuilding of the species,
NMES chose to prefer alternative D1 in the FEIS rather than the previously preferred alterative,
alternative D4. Recreational landings of blacknose sharks often occur in state waters where the
regulations for recreational catch are sometimes less strict than regulations in federal waters.
Therefore, complementary size limits of 54 inches FL in state waters, which would effectively
prohibit the retention of blacknose sharks, would be important in achieving the mortality
reduction required to attain the TAC recommended by the 2007 SCS Stock Assessment. If
overfishing continues to occur on the blacknose shark stock based on the next assessment,
NMES would ask states to implement measures consistent with federal regulations to help reduce
mortality and meet rebuilding targets for blacknose sharks and, depending on the TAC provided
in the stock assessment, may again consider prohibiting recreational retention of blacknose
sharks.

Smooth Dogfish

NMEFS currently manages sharks in four management units (small coastal sharks, pelagic
sharks, large coastal sharks, and prohibited species). There are additional species of sharks that
are HMS and that fall outside of the current management units. The management of these
species remain under Secretarial authority should the Secretary determine the species is in need
of conservation and management. One of these species, smooth dogfish, is not currently
managed at the federal level. Although smooth dogfish were previously included in a fishery
management unit (FMU) that included deepwater and other sharks in order to prevent finning,
these species were removed from the FMU in the 2003 Amendment 1 to the Fishery
Management Plan for Atlantic Tunas, Swordfish, and Sharks since they were protected from
finning under the Shark Finning Prohibition Act (67 FR 6124, February 11, 2002). The
Magnuson-Stevens Act is the primary statute giving fishery management authority to NMFS, on
behalf of the Secretary of Commerce. The Magnuson-Stevens Act also provides authority for
the Regional Fishery Management Councils to manage stocks and species within each Council’s



geographic jurisdiction due to the Council’s close cooperation with constituents, fishery
experience and knowledge, and consensus building process. One exception to this management
authority is for Atlantic HMS, which are managed solely under NMFS, on behalf of the
Secretary of Commerce. As detailed below, NMFS has determined that smooth dogfish falls
within the congressional directive regarding HMS and should be managed under the Secretary’s
authority. NMFS has also determined that smooth dogfish are in need of conservation and
management under NMFS authority. However, limited data regarding landings, effort, or
participants in the fishery complicates new regulations.

The preferred alternative, alternative F2, would implement federal management of
smooth dogfish and establish a permit requirement for commercial and recreational retention of
smooth dogfish in federal waters. Management measures, including the federal permit
requirement and the quota, would not be implemented until the 2012 fishing season to allow
NMEFS time to perform outreach and education regarding the fins attached requirement and to
allow time for implementation of the new federal permit. A federal permit requirement would
allow NMFS to collect data regarding participants in the fishery. Placing smooth dogfish under
NMFS management would require that fishermen fishing for smooth dogfish comply with
current Atlantic HMS regulations in the Atlantic Ocean, Gulf of Mexico, and Caribbean Sea,
including the requirement that sharks be offloaded with their fins naturally attached. Requiring
that fins remain naturally attached is a major change from how the fishery currently operates but
is one that NMFS feels is necessary for species identification, enforcement and consistency with
other Atlantic shark regulations. This alternative would also provide NMFS the ability to select
smooth dogfish vessels to carry an observer. This alternative would not require fishermen to
attend the protected species release, disentanglement, and identification workshops. As NMFS
gathers information about the fishery and the fishermen, NMFS may decide to require that
smooth dogfish fishermen attend these workshops as is required in other HMS longline and
gillnet fisheries. Over time, NMFS would likely implement logbook or other reporting
requirements for smooth dogfish fishermen. NMFS would not do this, however, until the
universe of fishermen is known and until NMFS can determine the appropriate mechanism of
reporting without duplicating current reporting requirements. Dealers would be required to
report smooth dogfish on HMS dealer reports or through the Standard Atlantic Fisheries
Information System (SAFIS). The commercial permit would be an open access permit and
recreational fishermen would need to obtain either an HMS Angling or Charter/Headboat permit.

Consistent with the Magnuson-Stevens Act, NMFS must implement an ACL for the
smooth dogfish fishery. The landings component of the sector-ACL, or commercial quota,
would be based on historic landings data spanning 1998-2007 (the last 10 years with complete
landings data). The preferred quota alternative, alternative F2a4, would establish a smooth
dogfish quota equal to the maximum annual landings from 1998-2007 plus two standard
deviations (1,577,319 Ib dw). The preferred quota alternative would allow the fishery to
continue to operate even if sources of dogfish mortality that were previously unknown start to be
reported. In the DEIS, NMFS preferred alternative F2a3 that would have set the quota equal to
the maximum annual landings from 1998-2007 plus one standard deviation (1,423, 727 1b dw).
During the DEIS public comment period, multiple commenters stated that the proposed smooth
dogfish quota was too low, and the SEFSC offered that two standard deviations, rather than one,
above the maximum annual landings would better account for underreporting. Since the fishery
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has not been previously managed, there have been no reporting requirements in the past. While
the data from ACCSP used in this analysis likely included the vast majority of landings, the
possibility exists of remaining unreported landings. Therefore, NMFS changed the preferred
alternative from alternative F2a3 in the DEIS to alternative F2a4 in the FEIS. NMFS believes
that this new preferred alternative reflects the intent of the previous preferred alternative, and
remains within the range of considered alternatives. As stated in the purpose and need, the
smooth dogfish management measures are designed to collect data while minimizing alterations
to the fishery. To achieve this goal, it is important to ensure that the smooth dogfish quota is set
at a level that allows current fishing practices to continue, to the extent practicable. Within the
quota established under this preferred alternative, a set-aside quota was considered for activities
that collect dogfish for research or for public display. The current set-aside for all shark species
under NMFS’ jurisdiction is 60 mt ww. The preferred set-aside quota would establish a separate
smooth dogfish set-aside quota for the exempted fishing program.

The preferred alternative F2 would likely have short-term, direct, minor, beneficial
ecological impacts on smooth dogfish if the requirement of a federal permit and/or the
requirement to keep fins attached reduces the number of participants in the fishery. In the long-
term, the ecological impacts could also be direct, minor and beneficial if fishing effort does not
increase and landings data are collected to better characterize the fishery and the stock. If the
fishery moves fishermen exclusively into state waters as a result of these measures, there is a
potential for a variety of adverse or beneficial ecological impacts depending on the life history of
the species and its migratory pattern. Requiring that fins remain naturally attached through
offloading would have adverse socioeconomic impacts as fishermen and dealers adjust to this
new requirement. However, in the long term, NMFS believes that the methods and techniques
employed in other shark fisheries can be adopted in smooth dogfish fishery. The delay in
implementation until 2012 should provide fishermen and dealers the opportunity to adjust there
operations in order to comply with this requirement. The fees associated with the permit would
be minimal, and are not expected to create any impediment to entering or remaining in the
fishery.

NMES is currently engaged in formal Section 7 consultation in accordance with the ESA,
paragraph 7(a)(2), to determine the potential level of incremental effect that may arise as a result
of the preferred management measures for smooth dogfish in the FEIS. NMFS has not yet
issued a final BiOp for the smooth dogfish fishery. NMFS will review that BiOp once it is
issued and supplement the analysis in this FEIS if the consultation reveals any new or significant
effects with respect to the interaction between gillnet fishing for smooth dogfish and protected
species that were not considered in the 2008 BiOp for Amendment 2 to the 2006 Consolidated
HMS FMP. This FEIS incorporates by reference the 2008 BiOp for Amendment 2 to the 2006
Consolidated HMS FMP. A detailed discussion of the effects of such management relevant to
the shark fishery is included in that document. NMFS does not anticipate any substantial change
in impact to protected species since the measures proposed for smooth dogfish management are
largely administrative, and thus unlikely to affect the manner and extent of fishing for smooth
dogfish or redistribution of effort into other fisheries. NMFS assumes there is a correlation
between fishing effort and protected species interactions. Since smooth dogfish management
measures would establish a quota and permit requirement, fishing effort for smooth dogfish
would be capped or slightly reduced with a corresponding diminishment of the possibility of
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increased protected resource interactions. In addition, increased observer in the smooth dogfish
fishery as a result of a federal permit requirement would better characterize protected resources
interactions with the smooth dogfish fishery.

Under the preferred alternative (F2), the implementation of the management measures
would be delayed until the beginning of the smooth dogfish fishing season in 2012 to allow time
to consider and evaluate the information and requirements included in the final BiOp. If the
assessment of effects in the BiOp provides new and meaningful information not considered in
this FEIS, NMFS will supplement the FEIS, as appropriate, before implementing any
management measures proposed in alternative F2. In the interim, NMFS will not impose any
management authority or related conservation and management measures on the smooth dogfish
fishery, and thus will not cause any effect on protected species related to such management. In
other words, preferred alternative F2 would maintain the status quo with respect to the smooth
dogfish fishery as it relates to protected species prior to receiving a final BiOp. While NMFS
would finalize the rulemaking with measures for blacknose shark and shortfin mako sharks
becoming effective 30 days after publication of the final rule in the Federal Register, the
measures, if any, selected for management of smooth dogfish would be deferred to allow NMFS,
in consultation with SERO PRD, to develop reasonable and prudent alternatives (RPAs) that
could be implemented while avoiding adverse impacts to listed species, as necessary.
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