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Presentation Notes
The Regional Fishery Management Councils submit management actions that are supported by scientific analyses. While each Council is unique, all the Councils have established processes to ensure they are using the Best Scientific Information Available (BSIA) to support their decisions. Particularly with the setting of OFLs and ABCs, a key part of that process in every Council is the Scientific and Statistical Committee (SSC).

What is not clear is what happens after an action is submitted. And that is what we want to focus on during this discussion: How does the agency comply with NS2 while reviewing Council actions?



Statutory Overview 
 MSA Section 304(a)(1)(A): The Secretary reviews plans 

to make sure they comply with applicable laws 
 National Standard 2: Best Scientific Information 

Available (BSIA) 
 NEPA: Professional and scientific integrity 
 Administrative Procedures Act, 5 USC Title III: Agency 

considers relevant information submitted by the 
public during rulemaking 
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This discussion hinges primarily around the MSA requirement to use BSIA, and the guidance provided by the NSGs on how to meet this requirement. But it also overlaps with NEPA and the APA, since these statutes provide requirements for public participation in the regulatory process. 



MSA Section 304(a)(1)(A): 
 Council submits management action 
 NMFS reviews and publishes proposed rule 
 Public provided opportunity for comment 
 After consideration of the administrative record, 

NMFS approves, disapproves, or partially approves 
action 
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Throughout the development of a management action, Councils develop and analyze alternatives. The public has access to these analyses – indeed, MSA section 302(i)(6) requires that “interested parties shall have a reasonable opportunity to respond to new data or information before the Council takes final action on conservation and management measures.” Often the analyses used to support management actions are conducted by technical teams that include Council staff, federal, and state scientists. By the time the Council votes, there has usually been extensive discussion and debate, and often review of supporting analyses at various levels – ranging from interactive reviews by technical teams to full-blown external peer reviews.  Additional analyses may be completed after the Council vote before submission of the final document.



National Standard 2 
 Guidelines describe principles for determining BSIA: 

 Relevance 
 Inclusiveness 
 Objectivity 
 Transparency and openness 
 Timeliness 
 Verification and validation 
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NMFS has published guidelines for ensuring that BSIA is used. There are six key principles, most of which grew out of a 2004 study by the National Research Council on the use of BSAI in fishery management decisions.  It’s worth noting  a key statement made in this report:

“The Secretary of Commerce should determine whether a plan adheres to National Standard 2 by the extent to which the guidelines have been followed as part of the review for compliance with all 10 national standards specified by the Magnuson-Stevens Act.”

For the setting of catch specifications – particularly the OFL and the ABC – the Councils rely heavily on their SSC. In a very public and transparent process, any issues are debated and examined, and a formal ABC recommendation is developed. SSC membership often includes federal, state, and academic scientists. SSC members are appointed for their scientific expertise, and are not considered representatives of their respective agencies.

But what happens after a Council considers an ABC recommendation and submits a proposed ABC?  How does NMFS meet the requirements of NS2 when reviewing the Council submission?

This is not an idle question. We will show two recent examples where NMFS reached a different conclusion than the SSC on what the appropriate ABC was. It is not clear what process was used to make these determinations.



Example #1: SAFMC 
 South Atlantic gag assessed in 2013/14 with data 

through 2012, reviewed by the SSC in April 2014.  
 SSC status recommendation was overfishing/not 

overfished, with F based on a 3-year average to address 
terminal uncertainty.  

 NMFS position: the acceptable F in 2012, projections 
showing F would be below Flimit in 2013 if landings 
were not exceeded and the record from 2012 showing 
landings could be effectively constrained, together 
justified a determination that overfishing  

   was not occurring in 2012 and 2013.  
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3-Year Average is the standard or ‘consistent’ approach used by the SSC. The F trajectory in terminal years was downward and it was consensus that management action (closure) in 2012 was instrumental in F being below Flimit in 2012. Nonetheless, the SSC believed the overfishing determination was appropriate after considering uncertainty. 

NMFS also expressed concern with the SSC recommended OFL/ABC, which allowed increases in 2014 and beyond, given the overfishing determination. 

SSC raised concerns, mainly since status is part of the ABC control rule uncertainty accounting, so changing status after an ABC recommendation is made could create inconsistencies. In the gag case, the ABC was retained despite the status change, leading some to feel it was just a shell game to avoid an overfishing determination, and a technically involved discussion of why ABC could increase for 2014 even though the status was overfishing in the assessment. The period to which a conclusion applies becomes critical. 

The SSC is considering changes to the ABC Control to remove status determination as a factor.



Example #2: NEFMC 
 Using a peer reviewed assessment, SSC recommends 

an ABC based on the control rule. 
 The Council requests the SSC to advise on the risks of 

an ABC closer to the OFL for one year, to mitigate 
economic impacts. 

 SSC recommends an OFL and a new ABC, with ABC < 
OFL, and concludes risks are similar. 

 RA cautions ABC may not be approvable because he 
believes it may not end overfishing. 
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Our second example occurred in early 2016, during the setting of the ABC for witch flounder, one of twenty stocks managed in the NE multispecies fishery. It’s important to remember that the OFL is set at the catch where overfishing is expected to occur.  In our region, it is usually set where there is a median probability of overfishing. Any quota less than that would be expected to prevent overfishing and would comply with legal requirements. The gap between the ABC and OFL is thus a management decision. As noted by Shertzer et al (2008), “…managers may choose the level of risk that they consider acceptable. This choice could reflect socio-economic considerations…In some cases, higher risk of overfishing may be desired, for example if short-term loss of yield outweighs long-term benefits.”

Review case. Note plan for new benchmark assessment, status of stock. The RA’s comment implies that the agency concluded either the SSC’s OFL or ABC was incorrect and did not reflect BSIA.

The question then, is how does NMFS determine that an SSC’s recommendation is incorrect, as apparently was the case in this example? What process does the agency use to conclude that an SSC recommendation for an ABC is not correct? And if the agency possess information that is germane to the determination of the ABC, why isn’t the agency bringing it forward during the SSC discussion so it can be considered?

To some, it appears that the SSC recommendation reflects BSIA only when the agency agrees with it.



Discussion 
 When reviewing Council actions, what process does the 

agency use to comply with NS2? 
 Do the Science Centers participate in this decision? 
 Is the public involved? 
 What documentation  is provided? 

 Should the agency participate in SSC discussions on 
OFL/ABC? 

 Shouldn’t the agency determination be provided to the 
SSC/Council for discussion during a SSC/Council meeting 
while the amendment is under development? 

 Shouldn't the Council have the benefit of all agency 
analyses when making its decisions? 
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We hope to foster  dialogue on this subject. NS2 does not just apply to the Councils, and the principles for BSIA should be followed by NMFS.




	How Does the Agency Comply With National Standard 2 While Reviewing Council Actions?
	Statutory Overview
	MSA Section 304(a)(1)(A):
	National Standard 2
	Example #1: SAFMC
	Example #2: NEFMC
	Discussion
	Slide Number 12

