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On October 3, 2022, following an extended comment period, NMFS published a final rule 
implementing Amendment 13 to the 2006 FMP (Regulation).5  The Regulation was codified at 
50 C.F.R. § 635.15, and became effective January 1, 2023.6 
 
On December 13, 2022, NMFS’ Office of Sustainable Fisheries Highly Migratory Species 
Division (HMS) sent an email to Appellant titled “2023 IBQ Allocation Determination.”7  
Attached to the email was Appellant’s Initial Administrative Determination (IAD).8  In the IAD, 
HMS informed Appellant that it had determined that Vessel had reported  pelagic longline sets 
between November 1, 2019, and October 31, 2022, and “had a valid permit at the time of this 
fishing activity.”9  The IAD went on to state that Vessel’s 2023 IBQ share was  percent of the 
Longline category quota, which equated to  pounds of IBQ allocation.10  HMS further indicated 
that the regional designation for Vessel’s share was comprised of  percent Atlantic (ATL) and 
Gulf of Mexico (GOM) shares, “which equates to  pounds of ATL IBQ and pounds of GOM 
IBQ.”11 
 
On January 20, 2023, Appellant’s attorney, , filed a written appeal of the IAD on 
behalf of Appellant.12  In his appeal, Appellant asserts the IAD issued by HMS on December 13, 
2023, has “severely and adversely” affected Appellant’s business and is “inconsistent with the 
laws governing the IAD.”13  Appellant raises six arguments in support of these claims.14  
 
First, Appellant states the IAD “conflicts with the objectives of the FMP and goals of the 
program.”15 According to Appellant, the IAD’s determination that Vessel is not eligible for IBQ 
shares and allocation conflicts with the Regulation’s goal of addressing the declining fishing 
effort and under harvest of  by preventing Appellant from participating in the 

fishery.  Appellant avers that, as a result, the IAD denies Appellant “all economic 
benefits derived from increased fishing effort[] in conflict with 16 U.S.C. 1853a(c)(1)(C)(iii).”16, 
17  
 
Appellant further contends the IAD conflicts with the Regulation’s goal to “eliminate 
shareholders that neither fished nor leased their quota.”18  Appellant explains that while the 
intent of Amendment 13 was to “remove inactive permits and keep IBQ allocation active,” 
Appellant leased his GOM quota to another fisherman while Appellant was participating in the 

                                                 
5 87 Fed. Reg. 59966 (Oct. 3, 2022). 
6 See 50 C.F.R. § 635.15 (2023). 
7 IAD Tab, email from HMS to Appellant titled “2023 IBQ Allocation Determination” (Dec. 13, 2022). 
8 IAD Tab, IAD.  
9 Id. 
10 Id. 
11 Id. 
12 Appeal Tab, Petition of Appeal of 2023 IBQ Share and Allocation (dated and received Jan. 20, 2023). 
13 Id. pp. 2-4. 
14 Id. pp. 4-8. 
15 Id. p. 4. 
16 Id. 
17 See 16 U.S.C. 1853a(c)(1)(C)(iii) (stating that limited access privilege plans to harvest fish shall promote “social 
and economic benefits”). 
18 Appeal Tab, Petition of Appeal of 2023 IBQ Share and Allocation, p. 4 (dated and received Jan. 20, 2023). 
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sufficient evidence to adjudicate this appeal.  I therefore close the record and render this 
decision.91   
 

ISSUES 
 

The legal issue in this case is whether Vessel associated with Permit is eligible for 2023 IBQ 
share and resultant allocation. 

 
FINDINGS OF FACT 

 
1. On May 21, 2021, NMFS published a proposed rule to modify Atlantic Highly Migratory 

Species bluefin tuna management measures applicable to bluefin fisheries.92 
 

2. On October 3, 2022, NMFS published a final rule implementing the Regulation, which 
became effective on January 1, 2023.93 

 
3. The Regulation was codified at 50 C.F.R. § 635.15.94 

 
4. On December 13, 2022, HMS issued to Appellant an IAD indicating that Vessel reported 

 pelagic longline sets from November 1, 2019, to October 23, 2022.95   
 

5. Appellant’s IAD stated that Vessel’s 2023 IBQ share was  percent of the Longline 
category quota, which equated to  pounds of IBQ allocation.96   

 
6. Appellant testified that Vessel deployed  pelagic longline sets between November 1, 2019, 

and October 23, 2022.97 
 

PRINCIPLES OF LAW 
 

The Regulation states that an ATL permit holder that has fished using pelagic longline gear on at 
least one set during a recent 36-month period “is eligible to receive an annual IBQ share . . . and 
is considered an IBQ shareholder.”98  In order for an IBQ shareholder’s vessel to be deemed an 
eligible vessel, it must have been issued a valid ATL permit when the pelagic longline sets 
occurred.99   
 
The eligible 36-month period “is a rolling period that changes annually and is selected by NMFS 
based on the availability of recent data and time required by NMFS” to conduct eligibility and 

                                                 
91 15 C.F.R. § 906.12(a) (2014). 
92 86 Fed. Reg. 27686 (May 21, 2021). 
93 87 Fed. Reg. 59966 (Oct. 3, 2022). 
94 50 C.F.R. § 635.15 (2023) 
95 IAD Tab, IAD.  
96 Id. 
97 Hearing Tab, Audio Recording of Scheduled Hearing (Feb. 28, 2023). 
98 50 C.F.R. § 635.15(b)(1) (2023). 
99 Id. 
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share determinations.100  When making these determinations, NMFS “will review the relevant 36 
months of best available data,” which may consist of “a single data source such as VMS data, . . . 
[or] may include other available data such as logbook, EM, or permit data, in order to accurately 
determine a vessel's eligibility status and shares.”101 
 
NMFS calculates IBQ shares for each IBQ shareholder using “the total number of each eligible 
vessel's pelagic longline sets during the relevant 36 month period, and the relative amount (as a 
percentage) those pelagic longline sets represent compared to the total number of pelagic 
longline sets made by all IBQ shareholders' eligible vessels.”102  NMFS only counts one set per 
calendar day when calculating a vessel’s total number of pelagic longline sets.103  In addition, 
NMFS will only count sets that occurred when a vessel was issued a valid ATL permit.104 
 
The Regulation defines a shareholder’s annual IBQ allocation as “the amount of BFT . . . in 
metric tons corresponding to [the] IBQ shareholder's share percentage, distributed to their vessel 
to account for incidental landings and dead discards of BFT during a specified calendar year.”105  
NMFS calculates a shareholder’s IBQ allocation by multiplying the shareholder’s IBQ share 
percentage by the baseline Longline category quota for the subject year.106 
 
The Regulation further provides that “valid participants” in the Deepwater Horizon Oceanic Fish 
Restoration Project (DWH Project) will receive an additional “proxy amount of sets” added to 
their vessels’ history during the participation of those vessels’ participation in the Project.107  Per 
the Regulation, “[t]he proxy will be based upon the average number of sets made by IBQ 
shareholders' vessels that did not participate in the [DWH] Project during the period that 
participants fished under the [DWH] Project.”108 
 
In the last quarter of each year, NMFS issues IADs to ATL permit holders notifying them of 
their IBQ shares and allocations, as well as the regional designations of those shares and 
allocations, for the subsequent year.109  ATL permit holders may appeal their IADs within 45 
days after the date NMFS issues the IADs.110  Permit holders may base their appeal on 
ownership of an active vessel with a valid ATL permit; IBQ share percentage; IBQ allocations; 
regional designations of their shares and allocations; or NMFS’ determination of the pelagic 
longline sets legally made by the permitted vessel.111  Hardship factors, however, are not valid 
bases for permit holders to appeal their IADs.112 

 
 

                                                 
100 Id. § 635.15(c). 
101 Id. 
102 Id. § 635.15(c)(1). 
103 Id. 
104 Id. 
105 Id. § 635.15(d). 
106 Id. 
107 Id. § 635.15(c)(2). 
108 Id. 
109 Id. § 635.15(e).   
110 Id. § 635.15(e)(1). 
111 Id. § 635.15(e)(1)(i). 
112 Id. 
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permit; IBQ share percentage; IBQ allocations; regional designations of shares and allocations; 
or NMFS’ determination of the pelagic longline sets legally made by the permitted vessel.114 
 
Relatedly, Appellant argues that I should reverse the IAD because of the financial hardships it 
will cause him, his family, and his crewmembers.  Like Appellant’s previous arguments, 
however, the Regulation explicitly bars me from considering hardship as a basis for an appeal.115  
Accordingly, Appellant’s arguments provide no legal basis for me to reverse the IAD. 
 

CONCLUSIONS OF LAW 
 

Vessel is not eligible for IBQ share because Appellant did not prove by a preponderance of the 
evidence that Vessel deployed qualifying pelagic longline sets between November 1, 2019, and 
October 31, 2022.  The IAD is consistent with the Regulation.  
 

ORDER 
 

The IAD issued December 13, 2022, is UPHELD.  Appellant may submit a Motion for 
Reconsideration.116  Any Motion for Reconsideration must be postmarked or transmitted by fax 
to NAO no later than April 10, 2023.  A Motion for Reconsideration must be in writing and 
contain a detailed statement of one or more specific material matters of fact or law that the 
administrative judge overlooked or misunderstood.117 

J. Kirk Essmyer 
Administrative Judge 
 
Date Issued:  March 31, 2023 

                                                 
114 Id. § 635.15(e)(1)(i). 
115 Id. 
116 15 C.F.R. § 906.16 (2014). 
117 Id. § 906.16(b). 




