New Council Member Training | October 2023 | Online

Introduction to the
Magnuson-Stevens Act (MSA) o


Presenter Notes
Presentation Notes
Hello and welcome to New Council Member Training. I'm Jessica Coakley, staff with the Mid-Atlantic Fishery Management Council – I’m one of the many trainers you'll be hearing from. This is your introduction to the Magnuson Stevens Act or MSA for short. Many of the items I’ll touch on in my talk will be presented to you in greater detail by other trainers. 


=
Learning Objectives

« State the MSA's fishery management
mission

« Understand the MSA's unique approach to
fishery management

* Identify the 10 National Standards

« Locate key MSA requirements and
guidance materials
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Presenter Notes
Presentation Notes
After this presentation, you should be comfortable stating the MSAs fishery management mission, have a solid understanding of its unique approach to fishery management, be able to identify the 10 national standards, and locate information on MSA requirements and guidance documents. 


https://www.fisheries.noaa.gov/resource/document/magnuson-stevens-fishery-conservation-and-management-act
http://www.nmfs.noaa.gov/sfa/laws_policies/msa/

=
The Mission | "The Congress finds and declares....[see page 1 of MSA]"

"A national program for the conservation and
management of the fishery resources of the United States
is necessary to prevent overfishing, to rebuild overfished
stocks, to insure conservation, to facilitate long-term
protection of essential fish habitats, and to realize the full
potential of the Nation's fishery resources.”



Presenter Notes
Presentation Notes
On page 1 of the MSA it is stated that Congress finds and declares a, “A national program for the conservation and management of the fishery resources of the United States is necessary to prevent overfishing, to rebuild overfished stocks, to insure conservation, to facilitate long-term protection of essential fish habitats, and to realize the full potential of the Nation’s fishery resources.” With this statement Congress has laid out a clear mission for federal fishery management in the US. 
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History of the MSA
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Presenter Notes
Presentation Notes
The MSA has been an evolutionary process. What we refer to collectively as the Magnuson–Stevens Act was originally enacted as the Fishery Conservation and Management Act of 1976. The U.S. House of Representatives bill H.R. 200 was passed by the 94th Congress and enacted into law by President Gerald Ford. The MSA has been amended many times over the years. Two major amendments the Sustainable Fisheries Act of 1996, and then about 10 years later the Magnuson–Stevens Fishery Conservation and Management Reauthorization Act of 2006, signed into law by George W Bush in 2007.


The History | Pre-1976

Natural resource management and
environmental movement

Number of new federal public laws and
agencies formed

For example:

Multiple Use Sustained Yield Act (1960)
National Environmental Policy Act (1969)
Clean Air Act (1970)

Clean Water Act (1972)

Marine Mammal Protection Act (1972)
Endangered Species Act (1973)



Presenter Notes
Presentation Notes
The MSA came at the end of a strong environmental/natural resource movement occurring in our national governance. The book Silent Spring, which captured the publics attention and highlighted the nature of pesticides such as DDT, was written in 1962. New agencies were being formed and new public laws were being developed throughout the 60s and early 70s. Notably, the Multiple Use Sustained Yield Act, Clean Water and Clean Air Acts. You'll also be hearing more about the National Environmental Policy Act, Marine Mammal Protection Act and Endangered Species Act later in this training. 


= :
The History | Pre-1976

« State fisheries management and territorial waters (0-12 miles)
« > 12 mi massive foreign fleet fishing virtually unregulated



Presenter Notes
Presentation Notes
With the exception of state waters, prior to 1976, federal waters management was nonexistent and included a patchwork of international treaties which began 12 miles off coast. A primary impetus of the Fishery Conservation and Management Act was to extend the exclusive economic zone 200 miles and eliminate domestic competition with fishing foreign fishing fleets, which were fishing very close to our shores.  


Magnuson and Stevens



Presenter Notes
Presentation Notes
The law is named after U.S. Senators Warren Magnuson of Washington state and Ted Stevens of Alaska, cosponsors of the Fishery Conservation and Management Act in the senate. Four decade ago, they helped lay the foundation for the regional, science based, participatory form of fisheries management we have today. 


Fisheries Conservation and Management Act (1976)

» Expanded Federal Jurisdiction — Exclusive Economic Zone
« Established National Standards

* Created the Councils (NOAA Fisheries/Councils Process)
« Requirements for Fishery Management Plans (FMPs)

= Consistent with National Standards

= Mandatory and Discretionary Components
« Relation to Other Applicable Laws (OALs)
« Secretarial Review
« Special Provisions


Presenter Notes
Presentation Notes
In 1976, the Fishery Conservation and Management Act established federal management in the exclusive economic zone. It expanded federal jurisdiction, established 7 National Standards (with 3 to be added later), and established the Councils and their special working relationship with NOAA Fisheries.  It also put in place requirements for Fishery Management Plans (FMPs) such as consistency with National Standards and the mandatory and discretionary components. It also speaks to how MSA relates to Other Applicable Laws (OALs) and sets up the process for Secretarial Review of management actions. There are other Special Provisions that I’ll touch on shortly. 

http://www.fisherycouncils.org/

()
Sustainable Fisheries Act | 1996

Specific stock status determination criteria
(MEMT; MSST)

Stock rebuilding requirements
Clarified the definition of Optimum Yield
Added 3 national standards

Essential Fish Habitat (EFH; Designations
and Consults)



Presenter Notes
Presentation Notes
The 1996 amendment to the 1976 Act revised the focus of it from sheer utilization and development to more long-term health and sustainability of fish and their habitats. It established specific, measurable, criteria for determining stock status by requiring a maximum fishing mortality threshold and minimum stock size threshold. It established rebuilding requirements that specify a time period – as short as possible not to exceed 10 years, with some exceptions. It prescribed Optimum yield on the basis of Maximum sustainable yield, as reduced by specified factors, and added 3 national standards related to fishing communities, bycatch, and safety at sea. It also required FMPs to describe and identify EFH to minimize the effects to EFH, and set up the EFH consultation process. 


®Magnuson-Stevens Fishery Conservation and Management

Reauthorization Act | 200

« Emphasis on accountability and
science

« End overfishing immediately

* Annual catch limits (ACLs) and
accountability measures (AMs)

« Strengthened role of Scientific and
Statistical Committees (SSCs)



Presenter Notes
Presentation Notes
In 2007, that reauthorization had an emphasis on accountability and science. It added requirements to end overfishing immediately, to set Annual catch limits (ACLs) and establish accountability measures (AMs) for all stocks in the fishery, It also Strengthened the role of Scientific and Statistical Committees (SSCs) in the process. 
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History of the MSA
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Presenter Notes
Presentation Notes
For several years there has been discussion about reauthorization. It has not happened yet, but it will be interesting to see what the next reauthorization puts forward. 



Regional Fishery Management Councils (www.fisherycouncils.org)
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Presenter Notes
Presentation Notes
Under the MSA our regional fishery management councils were established to develop fishery management plans which are implemented and enforced by NOAA Fisheries, as well as other federal agencies such as the US Coast Guard. The Council process provides for a unique regional, participatory process. The Secretary of Commerce’s discretion with regards to final action on an FMP or amendment is limited to approval, disapproval, or partially approval the action. There is no room for the Secretary to substitute his or her own ideas. If disapproved or partially approved, the Council must work to address the deficiency. The Council process and plans (and how we work on those with our NOAA Fisheries partners) have evolved in response to these statutory directives from Congress.


=
National Standards| In Brief

1. Prevent overfishing while achieving 6. Allow for variation among and
optimum yield contingencies in fisheries, fishery resources,

C : . and catches
2. Use best scientific information available

7. Minimize costs, avoid duplication, where

3. Manage individual stocks throughout oracticable

their range
8. Account for importance of fishery

4. Allocation of privileges to fish must be _ .
resources to fishing communities

fair and equitable
9. Minimize bycatch or mortality from

5. No such measure shall have economic
bycatch

allocation as its sole purpose
10. Promote safety of human life at sez


Presenter Notes
Presentation Notes
So, back to contents of the MSA…..here are the 10 national standards I’ve paraphrased here that you'll be hearing more about - preventing overfishing while achieving OY, Use best scientific information available, Manage individual stocks throughout their range, Allocation of privileges to fish must be fair and equitable, No such measure shall have economic allocation as its sole purpose, Allow for variation among the contingencies in fisheries, fishery resources, and catches - Minimize costs, avoid duplication, where practicable - Account for importance of fishery resources to fishing communities - Minimize bycatch or mortality from bycatch - Promote safety of human life at sea. The national standards establish competing policy objectives which must be balanced in the management actions taken. Some standards are spoken in terms of absolutes such as “Shall prevent overfishing” – and some are spoken in terms of having a bit more discretion “Shall, to the extent practicable…”When the Councils submits an FMP or action for implementation, you must explain how its consistent with these standards. There is a section in the documents that speaks specifically to consistency with these standards. Again, other presentations will go into this balance in more detail. 



National Standards
Guidelines

https://www.fisheries.noaa.gov/topic/laws-

policies#magnuson-stevens-act



Presenter Notes
Presentation Notes
If you think 10 is a lot of standards, just wait until you see the guidance. Stack and stacks of guidance. Each standard has its own stack and they are online and keyword searchable. The MSA explicitly directs NMFS to develop advisory guidelines which are published in the Code of Federal Regulations. In the final rule to implement the guidance, there is a section I find useful called the "response to comments." These are comments and questions that were asked during the proposed rule process - NOAA Fisheries drafts a response to each of those and it provides a lot of context as to why the guidance was written the way it was - so it really helps me understand the guidance better. 

https://www.fisheries.noaa.gov/topic/laws-policies#magnuson-stevens-act
https://www.fisheries.noaa.gov/topic/laws-policies#magnuson-stevens-act
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Other Provisions of the MSA

 Secretarial FMPs/Amendments

= Special secretarial authorities
« Emergency actions and interim measures

 Atlantic Highly Migratory Species

= A fishery requires action and a Council does not take action

= A Council action is disapproved/partially disapproved and the
Council fails to act

S


Presenter Notes
Presentation Notes
Some of the other special provision in the MSA include secretarial authorities related emergency action and interim measures, as well as managing Atlantic Highly Migratory Species. The secretary of commerce can take action if a fishery requires action and a Council does not take action, or a Council action is disapproved or partially disapproved and the Council fails to act. 

As an example, in Sept 1993, the NEFMC submitted Amendment 5 to the Northeast Multispecies FMP, which was targeted to rebuild several stocks, including haddock.  Two measures were disapproved during a preliminary evaluation, including a 5,000 pound possession limit of haddock because it was inconsistent with national standard 1 by failing to prevent overfishing.  In January 1994, the Secretary issued an emergency rule that included several measures to protect haddock, including a 500 pound possession limit.  In April 1994, the NEFMC submitted a revision to Amendment 5 that included a 750 pound possession limit of haddock.  This measure was disapproved by the Secretary in May 1994. 


Other Provisions of the MSA

« Emergency actions

Unforeseen circumstances
and serious fishery issues

Benefits must outweigh
normal public process

Specific criteria: substantial
damage and/or loss
(ecological, economic,
JeoldF:1)



Presenter Notes
Presentation Notes
MSA set up the ability to do emergency actions. These include unforeseen circumstances and serious fishery issues - but the benefits must outweigh the normal public process. Essentially you are bypassing the open public process that you are set up to do, so it should be judiciously used. There are very specific criteria for these - which include substantial damage and/or loss (ecological, economic, social). Emergency actions are not the same as in-season adjustments – which are allowed in some fisheries and under some circumstances. Essentially in season adjustments and other  types of measures may be “preauthorized”, so they already went through a public process to evaluate them and implement them through rulemaking to determine they can automatically be used as part of the FMP.


=
Other Provisions of the MSA

 Atlantic Highly migratory
species (HMS) management

= Tunas, marlin, oceanic sharks,
sailfishes, swordfishes, etc.

= Secretarial responsibility
= Consult with Councils

= Advisory Committees



Presenter Notes
Presentation Notes
The Highly migratory species (HMS) management species include Tunas, marlin, oceanic sharks, sailfishes, swordfishes, etc. The HMS process is set up to Consult with the Councils and work with their Advisory Committees, while under that more direct NOAA Fisheries/secretarial responsibility.



=
Other Provisions of the MSA

Tribal rights, native customs, indigenous
communities
= Recognize the unique needs and

circumstances which make fisheries
resources important to these groups

Essential Fish Habitat

Other good “bits and pieces” in the
MSA

A IR


Presenter Notes
Presentation Notes
There are also provisions related to tribal rights, native customs, and indigenous communities. These provisions are intended to recognize the unique needs and circumstances which make fisheries resources important to these groups. The PFMC has a tribal representative that sits directly on the Council. These provisions generally apply where there are treaties related to the certain fisheries. You'll hear more about the essential fish habitat provisions from our trainers. There are also lots of other bits and pieces in the MSA – far too many for me to cover in this intro. 
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Fisheries Governance

 Fisheries governance is a wicked
problem and a problem of scale

« No one-size-fits-all solutions

* Never actually know when problem
Is solved — ongoing, intractable,
evolving issues
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Presenter Notes
Presentation Notes
In a 2008 paper, Jentoft & Chuenpagdee notes that Fisheries governance is a wicked problem and a problem of scale, There are No one-size-fits-all solutions, and you Never actually know when problem is solved – you are dealing with ongoing, intractable, and evolving issues. When are we there - well there really isn't a "there" to get to, because when you change one part of the system with your measures, other parts change to. 


https://www.nrdc.org/sites/default/files/styles/one_half_content/public/media-uploads/blog-ocean-planning.jpg?itok=QXFplMbK
https://www.nrdc.org/sites/default/files/styles/one_half_content/public/media-uploads/blog-ocean-planning.jpg?itok=QXFplMbK
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Fisheries Governance

« National requlatory framework that supports a Council
process designed to address issues at appropriate scales

Strong MSA standards and science-based decisions

Stakeholder driven solutions

Evolutionary process {“ S. Regional Fishery

*%lednagunem Councils
L

This is what we do!


Presenter Notes
Presentation Notes
But you have the tools to work through this wicked problem. In a National regulatory framework that supports a Council process designed to address issues at appropriate scales--With Strong MSA standards and science-based decisions--Using Stakeholder driven solutions--And doing it with an adaptive and evolutionary process. This is what we do! And you’ll get to hear more specific about what we do throughout the rest of your training. 


Welcome to the Council!

Jessica Coakley

jcoakley@mafmc.org or jessica.coakley@noaa.gov 1@


Presenter Notes
Presentation Notes
----So Welcome to the Council. And stay tuned for a few more slides where I’ll cover some questions we’ve received on this topic. 



Questions

Was there widespread domestic support for the MSA passing in
19767

Yes. There was domestic support for the MSA, particularly among the US commercial fishing industry.
With the MSA, no longer could foreign flotillas and Russian factory trawlers “annihilate” US fishing
grounds as they did in the 1960s and early 1970s.

Ehe New York Eimes

200-Mile Limit, Starting Tuesday,
Cheers New England's Fishermen

By John Miner Special to The New York Times

Feb. 27, 1977 f v = ~ D



Questions

Was there widespread domestic support for the MSA passing in
19767

Foreign entities must negotiate under the MSA for access through joint ventures and may
only harvest what US fishermen cannot catch. The State Department played a very active
role in the early years following the passage of the MSA in 1976. The Councils have the
specific responsibility under the MSA to prepare comments on applications for foreign
fishing that are transmitted to it.

In addition, significant money was invested in capitalizing the US fleets after the MSA was
passed.



Questions

Any pushback from international bodies on the 1976 MSA?

After World War Il (1945) American foreign policy was open seas and open skies. The US
Military, including military vessels, wanted to be unimpeded by regulation around the globe.
However, this policy meant other nations claimed similar rights. The 1976 MSA establishing the
EEZ was done over the opposition of both the State Department and Department of Defense.

In the 1950s and 1960s, the Russians spent massive amounts of money investing and building
a new type of fishing vessel, the factory processer ship. Despite heavy investment, the Russians
could not displace Japan as the world's largest fish producer. These Russian fleets fished
around the globe, including very close to US shores.

The worldwide acceptance and enforcement of a 200 mile EEZ (which was first introduced in
Latin America) became customary international law and gave nation states total jurisdiction
over their resources within 200 miles from the shore.



Questions

Any pushback from international bodies on the 1976 MSA?

The United States, Canada, Norway, the European Economic Community (EEC) and
the USSR all made the 200-mile EEZs their standard. With these countries support,
it soon became the internationally recognized standard.

Many people were surprised the USSR showed support for the 200-mile EEZ as

their landings would likely decline as a result of reduced fishing access globally.

However, USSR Navy interests and protection of its own economic zone were of
greater priority than their fishing industry interests.



Questions

How does the process under the MSA compare to others around
the world?

The MSA is unquestionably one of the most successful conservation laws in
the world. It balances economic, social, and ecological interests with bottom-
up input from stakeholders and top-down oversight from regulators. While
many other countries have processes for stakeholder engagement (such as
advisory groups), none compare to the stakeholder driven process of the
Councils — with the Council composition itself reflecting those interests
directly.



Questions

What could reauthorization of the MSA mean for the Councils?

A reauthorization could mean the addition of new requirements, modifications to current
systems, processes or roles, or even prohibit certain practices or management tools.

For example, the 1996 reauthorization required essential fish habitat be designated for all
the managed stocks for the first time. Also in 1996, Congress placed a moratorium on new
Individual Fishing Quota (IFQ) programs until at least October 1, 2000. In 2007, although
many Councils were already using input (effort) and output (landings/catch) controls for
their fisheries, their management systems and terminology needed to be modified to
address the new statutory requirements and guidance related to ABCs, ACL, AMs, and the
roles of the SSCs.



Questions

Can you highlight some processes the Councils use for
handling uncertainty?

The Council may address uncertainty both explicitly or implicitly, qualitatively or
quantitatively. All the Councils follow a process to address scientific and
management uncertainty in setting annual catch limits and accountability
measures and when applying the Council risk policies for overfishing.
Application could be formulaic (e.g. applying an ABC Control Rule), or through
expert advice such as the SSCs or technical and industry advisors. In addition,
the Council may do things like taking stepwise approaches (e.g. implement a
slight increase in a trip/possession limit, see the performance for a few years,
and then make another adjustment). Fisheries management in the face of
uncertainty is the norm and not the exception.



Questions

Does the national standard for minimizing bycatch and bycatch
mortality preclude a total retention policy like they have in place
for some pelagic fisheries in Europe?

NS9 requires that conservation and management measures shall, to the extent practicable (1)
Minimize bycatch; and (2) To the extent bycatch cannot be avoided, minimize the mortality of
such bycatch. NS9 and its associated regulatory guidelines did not specify any particular
conservation and management measures related to bycatch, such as total retention. NOAA
Fisheries' "National Bycatch Reduction Strategy" identifies approaches to minimize the amount of
bycatch, as well as minimize the mortality, serious injury, and adverse impacts of bycatch that do
occur. The Strategy also states that reducing bycatch can include actions that increase utilization
of fish that would otherwise be economic discards. However, it does not specifically address full
retention approaches such as those that have been applied in other countries.
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