FINDING OF NO SIGNIFICANT IMPACT FOR THE ISSUANCE OF A LETTER OF
AUTHORIZATION TO THE PACIFIC ISLANDS FISHERIES SCIENCE CENTER TO
TAKE MARINE MAMMALS INCIDENTAL TO FISHERIES AND ECOSYSTEM
RESEARCH

I. Purpose of Finding of No Significant Impact (FONSI): The National Environmental Policy
Act (NEPA) requires the preparation of an Environmental Impact Statement (EIS) for any proposal
for a major federal action significantly affecting the quality of the human environment. 42 United
States Code (U.S.C.) § 4332(C). The Council on Environmental Quality (CEQ) Regulations direct
agencies to prepare a Finding of No Significant Impact (FONSI) when an action not otherwise
excluded will not have a significant impact on the human environment. 40 Code of Federal
Regulations (CFR) §§ 1500.4(b), 1500.5(b), & 1501.6. To evaluate whether a significant impact on
the human environment is likely, the CEQ regulations direct agencies to analyze the potentially
affected environment and the degree of the effects of the proposed action. 40 CFR § 1501.3(b). In
doing so, agencies should consider the geographic extent of the affected area (i.e., national, regional
or local), the resources located in the affected area (40 CFR § 1501.3(b)(1)), and whether the project
is considered minor or small-scale (National Oceanic and Atmospheric Administration (NOAA)
Administrative Order (NAO) 216-6A Companion Manual (CM)!,, Appendix A-2). In considering
the degree of effect on these resources, agencies should examine, as appropriate, short- and long-
term effects, beneficial and adverse effects, and effects on public health and safety, as well as
effects that would violate laws for the protection of the environment (40 CFR § 1501.3(b)(2)(1)-(iv);
NAO 216-6A CM Appendix A-2 - A-3), and the magnitude of the effect (e.g., negligible, minor,
moderate, major). CEQ identifies specific criteria for consideration. 40 CFR § 1501.3(b)(2)(1)-(iv).
Each criterion is discussed below with respect to the proposed action and considered individually as
well as in combination with the others.

In preparing this FONSI, NMFS reviewed the Programmatic Environmental Assessment for
Fisheries and Ecosystem Research Conducted and Funded by the Pacific Islands Fisheries Science
Center (the PEA) which evaluates the affected area, the scale and geographic extent of the proposed
action, and the degree of effects on those resources (including the duration of impact, and whether
the impacts were adverse and/or beneficial and their magnitude). The PEA is hereby incorporated
by reference. 40 CFR § 1501.6(b).

I1. Approach to Analysis:

NMEFS proposes to promulgate regulations and issue a Letter of Authorization (LOA) pursuant to
Section 101(a)(5)(A) of the Marine Mammal Protection Act of 1972, as amended (MMPA; 16
U.S.C. 1361 et seq.) and 50 CFR Part 216. The LOA would be valid for a period of five years from
the date of issuance, and authorizes takes, by Level B harassment, Level A harassment, serious
injury, or mortality incidental to the Pacific Islands Fisheries Science Center (PIFSC) fisheries and
ecosystem research activities in the Pacific Ocean. PIFSC conducts fisheries research using trawl
gear used at various levels in the water column, hook-and-line gear (including longlines with
multiple hooks, bottomfishing, and trolling), and deployed instruments (including various traps). If
a marine mammal interacts with gear deployed by PIFSC, the outcome could potentially be Level A

"' NOAA Administrative Order (NAO) 216-6A, “Compliance with the National Environmental Policy Act, Executive
Orders 12114, Environmental Effects Abroad of Major Federal Actions; 11988 and 13690, Floodplain Management and
11990, Protection of Wetlands,” issued 22 April 2016, and the Companion Manual for NAO 216-6A, “Policy and
Procedures for Implementing the National Environmental Policy Act and Related Authorities,” issued 13 January 2017.
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harassment, serious injury (i.e., any injury that will likely result in mortality), or mortality. PIFSC
also uses various active acoustic while conducting fisheries research, and use of some of these
devices has the potential to result in Level B harassment of marine mammals. Level B harassment
of pinnipeds hauled out may also occur, as a result of visual disturbance from vessels conducting
PIFSC research. PIFSC research may result in take of 15 species by Level A harassment, serious
injury, or mortality (hereafter referred to as M/SI) and of 20 species by Level B harassment
incidental to use of active acoustic devised during fisheries and ecosystem research. Therefore,
PIFSC requires an authorization from NMFS for incidental taking pursuant to the MMPA. An
authorization for incidental takings shall be granted if NMFS finds that the taking would have a
negligible impact? on the species or stock(s), and, where relevant, will not have an unmitigable
adverse impact on the availability of the species or stock(s) for subsistence uses. In addition, the
LOA must set forth the permissible methods of taking, other means of effecting the least practicable
adverse impact on the species or stock and its habitat, and requirements pertaining to the monitoring
and reporting of such takings.

NMFS’ proposed action is a direct outcome of PIFSC’s request for an LOA to authorize take of
marine mammals, incidental to fisheries and ecosystem research activities. PIFSC’s action may
cause effects to the resources in the affected areas, though there is no potential for the effects of
NMEFS’ action to add to the effects of other projects, including PIFSC’s action, such that effects
taken together could be significant, because the PIFSC’s fisheries research activities would be
dispersed over a large geographic area, and temporary or short-term in duration, and would have a
negligible impact on all affected marine mammal species and stocks, and their habitat.

NMEFS’ proposed action is not connected to other actions that have caused or may cause effects to
the resources in the affected area, and there is no potential for the effects of the proposed action to
add to the effects of other projects, such that the effects taken together could be significant.

ITI. Geographic Extent and Scale of the Proposed Action:

Chapter 3.1 of the PEA describes the specific geographic areas and the occurrence of marine
protected areas, marine species, and recreational areas that occur in and near the PIFSC’s research
areas. The PIFSC conducts research in the Pacific Islands within four research areas: the Hawaiian
Archipelago Research Area (HARA), the Mariana Archipelago Research Area (MARA), the
American Samoa Archipelago Research Area (ASARA), and the Western and Central Pacific
Research Area (WCPRA). The first three research areas are considered to extend approximately 24
nautical miles (nmi; 44.5 kilometers (km)) from the baseline of the respective archipelagos (i.e.,
approximately the outer limit of the contiguous zone). The WCPRA is considered to include the
remainder of archipelagic U.S. Exclusive Economic Zone (EEZ) waters, the high seas between the
archipelagic U.S. EEZ waters, and waters around the Pacific remote islands. PIFSC research
surveys occur both inside and outside the U.S. EEZ and sometimes in foreign territorial seas. The
PIFSC’s fisheries research activities span across multiple ecological, physical, and political
boundaries. The final PEA describes the proposed survey area, and the environmental effects
analyzed in the final PEA are considered minor in magnitude.

IV. Degree of Effect:

2 NMFS defines “negligible impact” as “an impact resulting from the specified activity that cannot be reasonably
expected to, and is not reasonably likely to, adversely affect the species or stock through effects on annual rates of
recruitment or survival.” (50 CFR § 216.103)



A. The potential for the proposed action to threaten a violation of Federal, state, or local law
or requirements imposed for environmental protection.
The promulgation of regulations and issuance of an LOA to PIFSC would not violate and
federal, state, or local laws for environmental protection. NMFS’ compliance with
environmental laws and regulations is based on NMFS’ action and the nature of the
applicant’s activities. NMFS will comply with the MMPA’s requirements in issuing the
LOA, if applicable. NMFS also consulted under Section 7 of the Endangered Species Act
(ESA) to determine if the issuance of the requested LOA would likely jeopardize the
continued existence of listed species or result in and adverse modification of critical habitat.
The consultation concluded that promulgation of regulations and issuance of an LOA would
not jeopardize any listed species or destroy or adversely modify critical habitat. PIFSC
fulfilled their responsibilities under the MMPA for this action and will be required to obtain
any additional federal, state, and local permits necessary to carry out the proposed fisheries
and ecosystem research.

B. The degree to which the proposed action is expected to affect public health or safety.
The promulgation of regulations and issuance of the requested LOA to PIFSC to authorize
take of marine mammals, is not likely to affect public health or safety because the majority
of the proposed PIFSC activities would take place in offshore areas and are unlikely to
overlap with activities conducted by the public. NMFS only authorizes the take of marine
mammals associated with PIFSC’s proposed activities, which does not involve the public or
expose the public directly (e.g. chemicals, disease) or indirectly (e.g., food sources) to
hazardous or toxic materials in a way that would be linked to the quality of the environment
and well-being of humans.

C. The degree to which the proposed actions is expected to affect a sensitive biological
resource, including:
a. Federal threatened or endangered species and critical habitat;

The proposed fisheries and ecosystem research may have the potential to adversely
affect the following marine mammal species listed as threatened or endangered under
the ESA (16. U.S.C. 1531 et seq.): sperm whale, false killer whale (Main Hawaiian
Islands Insular), and Hawaiian monk seal. The Protected Resources Permits and
Conservation Division initiated a Section 7 consultation with the NMFS’ Pacific
Islands Regional Office (PIRO) under section 7 of the ESA. PIRO issued a
Biological Opinion on December 15, 2022 concluding that the promulgation of
regulations and issuance of an LOA to PIFSC, is not likely to jeopardize the
continued existence of any ESA-listed species or result in the destruction or adverse
modification of critical habitat.

b. Stocks of marine mammals as defined in the Marine Mammal Protection Act;

The proposed action has the potential to take marine mammals, as defined by the
MMPA. However, while take of individuals is expected, we do not expect adverse
impacts at the population level, including stocks of marine mammals. Importantly,
effects on individuals or groups of animals does not necessarily translate into an
adverse effect to a stock or species, unless such effects for individuals ultimately
accrue to the point that there is reduced reproduction or survival leading to effects on
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annual rates of recruitment or survival for the species. Adverse effects on stocks
could potentially result from direct mortality or serious injury or from harassment
impacting critical biological functioning and behaviors, such as feeding, mating,
calving, or communicating, in a manner that reduces reproductive fitness or
survivorship in enough individuals to negatively affect population rates. The loss or
serious injury of an individual, or significant reductions in health or reproductive
rates, could trigger population impacts if birth rates or emigration does not offset the
loss of individuals. For this proposed action, such removals of individual marine
mammals from stocks would be at sufficiently low levels such that impacts to the
populations are not expected. With regard to behavioral disruptions, due to the
transitory and intermittent nature of the surveys, NMFS does not anticipate the
proposed action to result in adverse effects on marine mammal species or stocks.

Essential fish habitat identified under the Magnuson—Stevens Fishery Conservation
and Management Act;

PIFSC described essential fish habitat (EFH) that exists in the action area in Section
3.1 of the Final EA. NMFS does not expect that promulgating regulations and
issuing an LOA to PIFSC for the take of marine mammals incidental to conducting
fisheries and ecosystem research activities would cause adverse effects to EFH.
Effects of the proposed action are limited to impacts to marine mammals and their
habitat. The fisheries and ecosystem research activities may impact bottom habitat or
result in temporarily elevated noise levels, but these surveys will be short in duration
and intermittent within any specific areas. Therefore, authorizing the take of marine
mammals is unlikely to affect water quality or substrate necessary to provide
spawning, feeding, breeding, or growth to maturity functions for managed fish.

Bird species protected under the Migratory Bird Treaty Act;

The promulgation of regulations and issuance of an LOA to PIFSC would not
significantly affect bird species. The take of marine mammals by Level B harassment
would be temporary and localized and by Level A and M/SI would be of low level
and would not result in substantial impacts to marine mammals or to their role in the
ecosystem, including in relation to birds.

National marine sanctuaries or monuments,

Within the PIFSC research areas there are two designated National Marine
Sanctuaries (NMS): the Hawaiian Islands Humpback Whale National Marine
Sanctuary (HIHWNMS), and American Samoa National Marine Sanctuary
(ASNMS). Four Marine National Monuments (MNMs) are located within the Pacific
Islands Region: Papahanaumokuakea MNM; Rose Atoll MNM; Marianas Trench
MNM; and the Pacific Remote Islands MNM. The effects of the issuance of an LOA
to PIFSC would be minor in magnitude, dispersed over a large geographic area, and
temporary or short-term in duration, and are not expected to have significant impacts
on these national marine sanctuaries.

Vulnerable marine or coastal ecosystems, including, but not limited to, shallow or
deep coral ecosystems;
NMEFS’ proposed action of promulgating regulations and issuing an LOA to PIFSC,
would not cause substantial damage to marine or coastal ecosystems, as the action
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would be limited to the authorization of take of marine mammals incidental to
fisheries and ecosystem research. LOAs do not authorize the underlying activity (in
this case, PIFSC’s fisheries and ecosystem research), only the take incidental to that
activity. The incidental take of marine mammals that would be authorized under this
LOA, if issued, would not have any effect on vulnerable marine or coastal
ecosystems.

g. Biodiversity or ecosystem functioning (e.g., benthic productivity, predator-prey
relationships, etc.)
NMES does not expect that the action of promulgating regulations and issuing an
LOA to PIFSC, would have a substantial impact on biodiversity and/or ecosystem
function within the Study Area. The sampling and removal of species targeted by,
and incidental to, research activities is limited in scope and duration, and occurs
within large areas of open ocean. Although marine mammal M/SI would be
authorized under the LOA, these takes would be of such low levels that they would
not have an impact on the overall biodiversity of the area. Issuance of the LOA
would also authorize Level B harassment due to sound produced by echosounders.
Any impacts are expected to be limited to behavioral reactions (e.g. avoidance), and
only during times when acoustic sources are active. Marine mammals may forage in
the vicinity of the acoustic sources, and this behavior may be affected, but no
substantial predator-prey relationships will be substantially changed. Any impacts
will be temporary and localized in nature and not result in substantial impacts to
marine mammals or to their role in the ecosystem.

D. The degree to which the proposed action is reasonably expected to affect a cultural
resource: properties listed or eligible for listing on the National Register of Historic Places;
archeological resources (including underwater resources),; and resources important to
traditional cultural and religious tribal practice.

The promulgation of regulations and issuance of an LOA to PIFSC is not expected to
adversely affect historic or cultural resources because the fisheries and ecosystem research
activities take place where these resources are not present. The only potential effects that
may result from the proposed action are potential adverse effects to marine mammals that
are the subject of the take authorization, as well as their habitat. Such take is not expected to
impact any ecologically critical areas or cultural resources.

E. The degree to which the proposed action has the potential to have a disproportionately high
and adverse effect on the health or the environment of minority or low-income communities,
compared to the impacts on other communities (EO 12898).

Promulgation of regulations and issuance of an LOA is not likely to disproportionally affect
minority or low-income communities. No significant impacts on community use of the
research areas (e.g., recreational diving, fishing, whale watching) are anticipated. No
socioeconomic impacts are anticipated as a result of the proposed action.

F. The degree to which the proposed action is likely to result in effects that contribute to the
introduction, continued existence, or spread of noxious weeds or nonnative invasive species
known to occur in the area or actions that may promote the introduction, growth, or
expansion of the range of the species.



The promulgation of regulations and issuance of an LOA to PIFSC, does not have the
potential to introduce or spread non-indigenous species because it does not encourage or
require PIFSC research vessels to conduct long-range vessel transit that would lead to the
introduction or spread of non-indigenous species. PIFSC vessels comply with all
international and U.S. national ballast water requirements to prevent the spread of a non-
indigenous species.

G. The potential for the proposed action to cause an effect to any other physical or biological
resources where the impact is considered substantial in magnitude (e.g., irreversible loss of
coastal resource such as marshland or seagrass) or over which there is substantial
uncertainty or scientific disagreement. ]

The promulgation of regulations and issuance of an LOA is not expected to cause a
substantial effect to any other physical or biological resource, nor is there substantial
uncertainty or scientific disagreement on the impacts of the proposed action. PIFSC, along
with other NMFS Science Centers, have been conducting similar fisheries research activities
for several decades, with no reported substantial impacts to the research areas from past
research.

V. Other Actions Including Connected Actions:

The proposed action is not expected to result in cumulatively significant adverse impacts when
considered in relation to other separate actions with individually insignificant effects. In addition to
PIFSC research efforts, there are many current and reasonably foreseeable activities that may
contribute to cumulative impacts on the marine environment including: coastal construction
projects; commercial fishing; geophysical/geotechnical studies; marine debris; sanctuaries and
protected areas; military operation; natural events such as large storms or hurricanes, unusual
mortality events , and climate change; research external to PIFSC and its partners; predation;
recreational fishing; tourism and recreation; undersea cables; and vessel traffic. These actions can
produce both adverse and beneficial impacts that directly and indirectly affect ocean resources
managed by NMFS and the social and economic environment of fishing communities that rely on
them. Effects of PIFSC research activities would range from no effect to minor or moderate adverse
effects on the various resource components of the physical and biological environments. Because
PIFSC fisheries research activities involve a small number of vessels compared to other vessel
traffic and collect relatively small amounts of biomass compared to commercial and recreational
fisheries, the contribution of the proposed action to cumulative adverse effects on fish, marine
mammals, sea turtles, and invertebrates would be small under normal conditions.

VI. Mitigation and Monitoring:

The proposed action was developed to be consistent with previous LOAs issued to other NMFS
Science Centers and other institutions conducting similar research. The following mitigation
measures are included in the LOA:

e Training scientists and vessel crew in marine mammal detection and identification, rule
compliance, and marine mammal handling;

e Implementing standard tow durations to reduce the likelihood of incidental take of marine
mammals;

e Implementing the mitigation strategy known as the “move-on rule,” which incorporates best
professional judgment, when necessary during fisheries research;



e Delaying setting gear or removing gear from water if marine mammals are at-risk or interact
with gear; and

e Complying with applicable vessel speed restrictions and separation distances from marine
mammals.

NMEFS has determined that the required mitigation measures are sufficient to achieve the least
practicable adverse impact on the affected species and stocks of marine mammals and their habitat,
as required by the MMPA. In addition, the following monitoring and reporting requirements are
included in the LOA:

e Monitoring of the sampling areas to detect the presence of marine mammals before gear
deployment and while gear is in the water;

e Reporting survey, fishing, and marine mammal observations for each calendar year in
annual monitoring reports submitted to NMFS no later than ninety days following the end of
a given calendar year; and

e Mandatory reporting of injured or dead marine mammals to the NMFS Marine Mammal
Stranding Network and Protected Species Incidental Take database.

DETERMINATION

The CEQ NEPA regulations, 40 CFR § 1501.6, direct an agency to prepare a FONSI when the
agency, based on the EA for the proposed action, determines not to prepare an EIS because the
action will not have significant effects. In view of the information presented in this document and
the analysis contained in the supporting PEA for Fisheries and Ecosystem Research

Conducted and Funded by the Pacific Islands Fisheries Science Center, it is hereby determined that
the promulgating regulations and issuing an LOA would not significantly impact the quality of the
human environment. The Final Programmatic Environmental Assessment for Fisheries and
Ecosystem Research Conducted and Funded by the Pacific Islands Fisheries Science Center is
hereby incorporated by reference. In addition, all beneficial and adverse impacts of the proposed
action as well as mitigation measures have been evaluated to reach the conclusion of no significant
impacts. Accordingly, preparation of an EIS for this action is not necessary.
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