Marine Mammal Protection Act Import Provisions
Comparability Finding Application Final Report

Es%nms Australia

Summary

Based on Australia’s initial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Australia’s exempt and export fisheries are
comparable in effectiveness to the U.S. regulatory program.

Australia prohibits the intentional killing of cetaceans. Permit conditions under this regulation authorize
take of seals but past authorization of lethal take permits have been exclusively in response to
dangerous seals causing a human health and safety concern in line with U.S. domestic allowances.
Australia authorizes, permits, and licenses commercial fishing operations, requires recording and
reporting on marine mammal interactions by vessels and observers, and has observer coverage for its
fisheries.

Australia has a bycatch reduction program for its fisheries which includes monitoring of fishing activity,
mandated reporting of marine mammal interactions, and mitigation strategies that have reduced
interactions with protected species. Australia is also continuing to investigate technologies to further
reduce interactions. Australia prioritizes bycatch mitigation for species at higher risk of extinction that
may interact with fisheries. In reviewing Australia’s bycatch reduction programs, Australia’s practices are
comparable to many of the U.S. Take Reduction Plan requirements for monitoring species, assessing
mitigation needs, and implementing other practices to address commercial fisheries interactions with
marine mammals.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes, Australia prohibits the intentional killing or injuring of cetaceans. Australia also prohibits

the killing or injuring of pinnipeds but has permitting regulations in place to allow take under certain

circumstances (See Summary). These permitting procedures align with U.S. procedures and conditions
regarding safety of human health and life, including notice and comment on proposed permits.

Australia’s laws specific to marine mammals are as follows:
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Environment Protection and Biodiversity Conservation Act (EPBC) (volume 1), Chapter 5, Part 13 for
cetaceans. EPBC Division 4, Subdivision B for pinnipeds.

Subdivision C, Section 229: A person is guilty of killing or injuring a cetacean if the person takes an
action and the action results in the death or injury of a cetacean and the cetacean is in the Australian
Whale Sanctuary with certain exceptions or waters beyond the outer limits of the Australian Whale
Sanctuary.

Division 4
Sub-Division B pertains to pinnipeds which are included as marine species under the EPBC.
Section 254

A person is guilty of killing or injuring a member of listed marine species if the person takes an action
and the action results in the death or injury of a member of a species and the member is a member of a
listed marine species and the member is in or on a Commonwealth area.

Division 4, Sub-Division B
Section 258 - the Minister may, on application, issue a permit to the person under certain conditions.

Those conditions mirror U.S. requirements and considerations for issuance of enhancement permits for
marine species (such as whether the permitted action contributes to the conservation of the concerned
listed species or other marine species) and for incidental take permits (such as whether the taking is
incidental to and not the purpose of the taking and that the taking will not adversely affect the
conservation status of the species or population taken) among other factors.

At the Commonwealth level:

e All pinnipeds are listed as marine species under the Environment Protection and Biodiversity
Conservation Act 1999 (EPBC Act). Under the EPBC Act it is an offence to kill, injure, take, trade,
keep, or move listed marine, migratory or threatened species on Australian Government land or
in Commonwealth waters without a permit. Where these animals occur in state jurisdictions
relevant state legislation applies (see section below).

e Commonwealth legislation does not specify all factors that are considered as part of a
permitting approval decision, however, all applications for a permit to destroy a pinniped are
subject to a rigorous assessment process and practical non-lethal control options must be
exhausted.

e Australia confirmed that no Commonwealth permits for the taking of lethal action against
pinnipeds have been issued in the three years prior to the application period. Australia further
confirmed that there were no applications submitted for a permit to destroy a pinniped for
reasons related to the defense of fisheries and aquaculture operations.

Legislation and permitting exemptions regarding the destruction of pinnipeds varies at the State-level.
Several States prohibit any lethal action against pinnipeds. In other States, it is possible to obtain a
humane destruction permit for pinnipeds via a rigorous assessment process and where all practical non-
lethal control options have been exhausted. Australia confirmed that no permits to destroy a pinniped
for reasons related to the defense of fisheries and aquaculture operations have been issued in the three
years prior to the application period.

State-level legislation/permitting exemptions:
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1. New South Wales (NSW) — There are no provisions in the NSW Fisheries or Aquaculture Acts
& Regulations that allow for lethal action to be taken against pinnipeds.

2. Western Australia — a Regulation 26 Fauna taking (dangerous fauna) license may be issued
under the Biodiversity Conservation Regulations 2018 to destroy a pinniped, but only where
there is a significant risk to human safety. No such applications have been made to destroy a
pinniped in Western Australia.

3. Tasmania — Special purpose permits to destroy a pinniped may be issued under Tasmanian
Regulations, but only where there is a risk to human safety. Three permits to destroy
individual Australian fur seals on human safety grounds (one seal per permit) have been
issued to finfish farming companies in the three years prior to the application period (two in
2020 and one in 2021). One additional application in 2020 was not approved as the decision-
maker was not satisfied that the seal in question presented an unacceptable risk to human
safety.

4. Queensland — Queensland legislation does not allow for lethal action to be taken against
pinnipeds under any circumstance.

5. South Australia — Permits to destroy a pinniped exist but legislation does not explicitly state
the conditions for which a permit to destroy a pinniped may be issued. No permits to destroy
a pinniped have been issued in the three years prior to the application period.

6. Victoria — Similar to South Australia, permitting exemptions exist but legislation does not
explicitly state the conditions for which a permit to destroy a pinniped may be issued. Three
permits for lethal control against pinnipeds have been issued in the three years prior to the
application period and all were issued due to threats to human safety.

Past issuances of lethal take permits have been exclusively in response to dangerous seals causing
human health and safety concerns, which aligns with U.S. MMPA permitting exemptions for human life
and safety.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response: Yes, Australia requires the licensing and permitting of all vessels and aquaculture
operations.

The relevant domestic legislation is:
Fisheries Management Act of 1991:
e Part 3/Division 5 and 7; and,

e Part4 A&B.

b. A program to monitor its fisheries for incidences of marine mammal mortality and
serious injury in the course of commercial fishing operations

Response: Yes, all fisheries have required logbook reporting and mandated protected species
reporting requirements. Some fisheries additionally have onboard observer programs (1-100%
coverage) and additionally, some fisheries have electronic monitoring requirements (10-25%
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coverage). Australia’s shrimp and prawn trawl fisheries additionally utilize fishery-independent
surveys to monitor catch and bycatch, including protected species.

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations

Response: Yes, Australia requires vessel operators to report all incidental injuries and mortalities of
marine mammals that have occurred as a result of fishing operations.

The EPBC (volume 1, chapter 5, Part 13) requires interactions with listed threatened, listed
migratory, cetacean and listed marine species in Commonwealth waters to be reported. This applies
regardless of which management authority (state, territory or Commonwealth) regulates the fishery
(Division 3c, Section 232 and Division 4b, Section 256).

In addition, Australia’s Threatened/Endangered/Protected Species (TEPS) Log and Identification
Guide further supports the national requirement to report wildlife interactions for all managed
fisheries (e.g., requires license number, type of interaction and fate; had interaction forms).

For details, see Cetaceans: EPBC (volume 1)/chapter 5/Part 13/Division 3/Sub-division C/Section
232; Pinnipeds and Dugongs: EPBC (volume 1)/chapter 5/Part 13/Division 4/Sub-division B/ Section
256.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response: Yes, Australia prioritizes the development of mitigation programs and status reviews for

stocks that could be considered 16 U.S.C. § 1387(f)(3) stocks. In particular, Australia has developed a

domestic Take Reduction Plan equivalent for the Australian sea lion with measures in place that

would likely exceed U.S. requirements. Australia’s mitigation measures for migrating whales has

helped cut whale entanglements by an average of 64%.

Details: Australian sea lion; bycatch limit: 39; total average annual mortality: 0.0; number of
fisheries interacting with Australian sea lion: 24.

e Monitoring in place: All fisheries (with the exception of one aquaculture facility) have 100%
vessel logbooks and mandated reporting of all Endangered, Threatened, and Protected
species interactions. Some fisheries also have fishery-independent surveys or some level of
onboard observer coverage.

e Mitigation in place: all fisheries utilize some form of mitigation for marine mammal
interaction. Australia is prioritizing reducing interactions with Australian sea lions through
gear modifications and closures.

For marine mammals interacting with Australia’s fisheries, there has been either no observed
serious injury or mortality; or any incidences of serious injury or mortality have not exceeded (nor
are approaching) the bycatch limit for any § 1387(f)(3) species or stocks.
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Australia employs bycatch mitigation measures for all fisheries with the potential to interact with 16
U.S.C. § 1387(f)(3) species/stocks, and has codes of conduct that include many elements of U.S. Take
Reduction Plans. These measures include, by gear type:

e Pots/traps: sinking groundlines, closed areas.

e Purse seines: non-encirclement provisions, marine protected areas.

e Gillnets: mesh net license and management arrangements identifies mitigation for
Australian seal interactions. Taking a prioritized approach to mitigation: see A2929441
Signed Notice to Fishers re_ Approval of mesh net licence condition and management
arrangements to address ASL conditions).

Australia included in its application its Australian Sea Lion Management Strategy which is
comparable to a U.S. Take Reduction Plan.

The Australian government lists, under the EPBC Act, blue whale, southern right whale, Australian
sea lion, and the sub-Antarctic fur seal as Endangered; and the sei whale, fin whale, humpback
whale and southern elephant seal are listed as Vulnerable. None of the large whale species in this
list were identified as overlapping with Australia’s export fisheries. For the pinniped species, while
they were identified as overlapping with Australia’s export fisheries, there was no observed
significant injury or mortality for the Australian sea lion or the sub-Antarctic fur seal. For southern
elephant seals, observed significant injury or mortality did not exceed the bycatch limit.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: Yes, Australia prohibits the use of largescale driftnets in its national waters under the

Fisheries Management Act of 1991, Part 2 (Fishing and the marine environment), Section 13 Driftnet

Fishing. Australia does not use gear prohibited for use by U.S. fishermen.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: Yes, Australia is implementing the management measures of relevant RFMOs that have

marine mammal bycatch reduction measures as seen through the required on-board observer coverage,

monitoring, and reporting, and applicable mitigation measures. Additional RFMO measures include non-
encirclement of marine mammals and restrictions on gear use in marine protected areas.

Fisheries Management Act of 1991

Part 3, division 1, 16A: AFMA to meet international fisheries management organisation and Fish Stocks
Agreement obligations

And Part 4A Register of vessels authorised to fish on high seas

5. In cases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Not applicable. There are no transboundary stocks listed as shared with Australia.
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6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Australia has implemented management plans and bycatch reduction plans for Southern
right whale and Australian sea lion and actively works to mitigate interactions with these species and its
fisheries.

Australia employs bycatch mitigation measures for all fisheries with the potential to interact with 16
U.S.C. § 1387(f)(3) species/stocks, and has codes of conduct that include many elements of U.S.
domestic Take Reduction Plans. These measures include, by gear type:

e Pots/traps: sinking groundlines, closed areas.

® Purse seines: non-encirclement provisions, no use of purse seines in marine protected areas.

e Gillnets: mesh net license and management arrangements identifies mitigation for Australian
seal interactions. Taking a prioritized approach to mitigation: see A2929441 Signed Notice to
Fishers re_ Approval of mesh net licence condition and management arrangements to address
ASL conditions).

Australia included in its application its Australian Sea Lion Management Strategy which is comparable to
a U.S. Take Reduction Plan.

Details: Australian sea lion; bycatch limit: 39; total average annual mortality: 0.0; number of fisheries
listed as potentially interacting with Australian sea lions: 24.

e Monitoring in place: All fisheries (with the exception of one aquaculture facility) have 100%
vessel logbooks and mandated reporting of all Endangered, Threatened, and Protected species
interactions. Some fisheries also have fishery-independent surveys or some level of onboard
observer coverage.

e Mitigation in place: all fisheries utilize some form of mitigation for marine mammal interaction.
Australia is prioritizing reducing interactions with Australian sea lions through gear modifications
and closures.

Southern right whale (Southeast Australian Population stock); bycatch limit: 0.366; total average annual
mortality: 0.0; number of fisheries listed as potentially interacting with this stock: 10.

e Monitoring: 100% Vessel Log Books reporting, mandated reporting of all Endangered,
Threatened, and Protected species interactions. Some fisheries also have fishery-independent
surveys or some level of onboard observer coverage.

e Mitigation: Codes of practice. Australia additionally requires the use of sinking groundline and
line diameters of float and buoy line of 7-10mm in diameter in pot/trap fisheries, reduces soak
time, and utilizes closed areas.

Southern right whale (Southwest Australian Population stock); bycatch limit: 5.106; total average annual
mortality: 0.0; number of fisheries listed as potentially interacting with this stock: 10.

e Monitoring: 100% Vessel Log Books reporting, mandated reporting of all Endangered,
Threatened, and Protected species interactions. Some fisheries also have fishery-independent
surveys or some level of onboard observer coverage.

e Mitigation: Codes of practice. Australia additionally requires the use of sinking groundline and
reduction of surface rope in pot/trap fisheries, reduces soak time, and utilizes closed areas.
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Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Not applicable.

2. The extent to which the harvesting nation has successfully implemented measures in the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Not applicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achieving its objectives

Response: Not applicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Not applicable.

5. The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammals in
its export fisheries

Response: Not applicable.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Not applicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United States is a
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party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization or intergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nation is a
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States has imposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Not applicable.

8.

For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Not applicable.

Overall Summary for Additional Considerations

The additional considerations were not pertinent to determining whether the nation’s marine mammal
bycatch reduction program is comparable in effectiveness to the U.S. regulatory program.

Engagement History

NMFS engaged in two virtual technical consultations with Australia during the Comparability Finding
application period in December 2020 and June 2021. NMFS and Australia had regular engagement
including email exchanges of information to seek additional information and clarification on Australia’s
application.

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service



	Marine Mammal Protection Act Import Provisions Comparability Finding Application Final Report
	Australia
	Summary
	Comparability Finding Analysis
	1. Does the nation have a prohibition on the intentional killing or serious injury of marine mammals in the course of commercial fishing operations? OR Does the nation have procedures to reliably certify that fish and fish products were not caught in ...
	2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction program, for purposes of compliance with the import provisions, is defined as having the following components:
	a. The ability to control/monitor its fishing operations that may take marine mammals (e.g., authorizations, permits, licenses, and/or registrations for vessels)
	b. A program to monitor its fisheries for incidences of marine mammal mortality and serious injury in the course of commercial fishing operations
	c. A requirement to report all marine mammal mortality and serious injury in the course of commercial fishing operations
	d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small population size, or declining rapidly, based on available financial resou...

	3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear prohibited for use by U.S. fishermen?
	4. Does the nation implement marine mammal bycatch reduction measures in fisheries regulated under a regional fishery management organization (RFMO), which are required for U.S. fishermen by that RFMO?
	5. In cases where a U.S. Take Reduction Team has implemented marine mammal bycatch reduction measures for transboundary stocks shared with the United States, are the nation’s measures similar or comparable in effectiveness? (Include in the response if...
	6. For marine mammal stocks that are not transboundary but are considered at high risk of extinction, does the nation implement mitigation/risk reduction measures comparable to what is or would be required in the United States? (Include in the respons...

	Additional Considerations
	1. U.S. implementation of its regulatory program for similar marine mammal stocks and similar fisheries (e.g., considering gear or target species), including transboundary stocks governed by regulations implementing a take reduction plan (50 CFR § 229...
	2. The extent to which the harvesting nation has successfully implemented measures in the export fishery to reduce the incidental mortality and serious injury of marine mammals caused by the harvesting nation's export fisheries to levels below the byc...
	3. Whether the measures adopted by the harvesting nation for its export fishery have reduced or will likely reduce the cumulative incidental mortality and serious injury of each marine mammal stock below the bycatch limit, and the progress of the regu...
	4. Other relevant facts and circumstances, which may include the history and nature of interactions with marine mammals in this export fishery, whether the level of incidental mortality and serious injury resulting from the fishery or fisheries exceed...
	5. The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting nation, results of these consultations, and actions taken by the harvesting nation and under any applicable intergovernmental agreement or regional fishery ...
	6. Information gathered during onsite inspection by U.S. government officials of a fishery's operations
	7. For export fisheries operating on the high seas under an applicable intergovernmental agreement or regional fishery management organization to which the United States is a party, the harvesting nation's record of implementation of, or compliance wi...
	8. For export fisheries operating on the high seas under an applicable intergovernmental agreement or regional fisheries management organization to which the United States is not a party, the harvesting nation's implementation of and compliance with m...

	Engagement History



