Comparability Finding Application Final Report

NO Belgium

FISHERIES

Summary

Based on Belgium’s initial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Belgium’s exempt and export fisheries are
comparable in effectiveness to the U.S. regulatory program.

Belgium prohibits the intentional killing, capture, and injury of marine mammals. Belgium authorizes and
licenses commercial fishing operations (per domestic and/or EU regulations) and requires recording and
reporting on marine mammal interactions by vessels under domestic and/or EU reporting requirements.

Belgium requires vessel owners/operators to be licensed per EU directive and domestic law requires
mandatory reporting of marine mammal injury or incidental mortality in the course of fishing
operations.

Belgium did not provide documentary evidence regarding the existence of any observer programs for
any of its fisheries; instead, Belgium relies on vessel-based reporting of protected species bycatch under
the EU Data Collection Framework and ICES reporting requirements. Belgium exclusively fishes with
trawl gear. While there are no mandatory U.S. Take Reduction Plans (TRPs) specific to trawls, the United
States has a non-regulatory Atlantic Trawl Gear Take Reduction Strategy containing voluntary measures.
These measures do not apply to any species that could interact with Belgian fisheries. Additionally,
interaction risk for this gear type and these fisheries is likely low given the fishing area.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes, Belgium has a prohibition on intentional killing and injury of marine mammals that

covers cetaceans and pinnipeds.

Belgium’s laws specific to marine mammals are as follows:

Per Chapter lll, all cetacean and pinniped spp. (listed in Appendix 1) are afforded strict protection in
accordance with Article 10 of the 1999 Loi visant la protection du milieu marin dans les espaces marins
sous jurisdiction de la Belgique (incl. from capture, injury, killing, harassment). Individuals caught
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incidentally must be returned to the water (Art.7). Procedures established to address injured or dead
specimens of these spp. (Art. 8 and Annex 4). This national law, which specifically applies to Belgian
flagged vessels wherever operating, is stricter than the EU Technical Measures Regulation in protecting
all pinniped species.

1999 Loi visant la protection du milieu marin dans les espaces marins sous juridiction de la Belgique
Section 3.-Protection of species in marine areas

Art. 10. § 1. The King draws up a list of protected species in marine areas. The wild populations of these
species and the specimens derived from them are subject to a strict protection regime prohibiting:

(i) any intentional action aimed at capturing, injuring or killing animals, subject to the specific cases
referred to in Article 14;

(i) intentional disturbance of animals, particularly during periods of breeding, rearing of young,
hibernation and migration; (iii) damage to or destruction of animal breeding sites or resting places;
(iv) the intentional picking, scooping, cutting, uprooting or destruction of plants;

(v) possession and transport, except in the cases referred to in Article 14 and in the cases referred to
in the law of July 28, 1981 approving the Washington Convention of March 3, 1973 on international
trade in wildlife species and flora threatened with extinction and by Regulation (EC) No. 338/97 of
the Council of the European Union of 9 December 1996 on the protection of species of wild fauna
and flora by controlling trade therein;

(vi) trade or exchange and offer for sale or exchange, except for the provisions of the law of July 28,
1981 approving the Washington Convention of March 3, 1973 on international trade in species of
wild fauna and flora threatened with extinction and those of Regulation (EC) No. 338/97 of the
Council of the European Union of 9 December 1996 on the protection of species of wild fauna and
flora by controlling their trade. § 2. The King may, in exceptional cases only, grant an exemption
from the prohibitions of § 1 for the purposes of public health, scientific research, education,
repopulation or reintroduction of these species. The King determines according to which procedure
these derogations must be requested and can be granted. The request must be reasoned and the
derogation can only be granted after a favorable scientific opinion from scientific institutions
specialized in nature conservation.

Art. 14. Injured or dead marine mammals that have been captured as bycatch and marine mammals in
distress, injured, sick or dead, found in marine spaces or stranded in the territorial sea, are cared for and
benefit from measures established by the King to assist and care for these animals and to submit them
to scientific examinations.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response: Yes. While Belgium does not indicate a specific regulation to this effect domestically, Belgium
implements the requirements by the EU Common Fisheries Policy on vessel licensing and permitting:
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Commission Implementing Regulation (EU) No 404/2011 of 8 April 2011 laying down detailed rules for
the implementation of Council Regulation (EC) No 1224/2009 establishing a Community control system
for ensuring compliance with the rules of the Common Fisheries Policy: Chapter | Fishing Licenses and
Chapter Il Fishing Authorisations. In addition, Regulation (EU) No 2017/2403 of the European Parliament
and of the Council of 12 December 2017 on the sustainable management of external fishing fleets, and
repealing Council Regulation (EC) No 1006/2008, includes rules for issuance of Authorizations to Fish for
EU vessels fishing outside of EU waters, including RFMO Areas of Competence, High Seas, and third-
countries' waters.

b. A program to monitor its fisheries for incidences of marine mammal mortality and
serious injury in the course of commercial fishing operations
Response: Belgium indicated “No” for whether its fisheries have monitoring programs in place. Further
clarification from Belgium indicated that while it does not have observers on board, it operates under
the EU Data Collection Framework and reporting requirements under ICES and this vessel-based
reporting program requires vessels to record and report protected species interactions, including marine
mammals.

¢. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations
Response: Yes, Belgium requires reporting of incidental mortality and injury to the relevant authorities.

Articles 7 and 8 of Belgium’s national laws stipulate procedures for handling marine mammals
incidentally captured in fishing operations. Art. 7 for live and uninjured and Art. 8 for injured or dead,
with specific procedures laid out in Annex 4 of the Order. Art. 9 relates to marine mammals that have
been found dead or in distress, and Annex 4 sets forth procedures to address these. Per Annex 4,
interactions with uninjured marine mammals returned to the water (Article 7) must be reported in a
timely manner to the Administration, while injured or dead animals from fisheries interactions must be
reported immediately to the Administration.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response: None of the marine mammals that overlap with Belgium’s export fisheries are section
1387(f)(3) stocks.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?
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Response: Yes, the EU regulations?! prohibits the use of large-scale driftnets in line with the U.S.
prohibition.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: Not applicable. Belgian fisheries do not operate under any RFMOs.

5. In cases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Not applicable. There are no transboundary stocks listed as shared with Belgium.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Not applicable. There are no marine mammal stocks that are not transboundary and

considered at high risk of extinction interacting with any of Belgium’s fisheries.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Not applicable.

1 Specifically, per Regulation (EU) 2019/1241 of the European Parliament and of the Council of 20 June 2019 on the
conservation of fisheries resources and the protection of marine ecosystems through technical measures,
amending Council Regulations (EC) No 1967/2006, (EC) No 1224/2009 and Regulations (EU) No 1380/2013, (EU)
2016/1139, (EU) 2018/973, (EU) 2019/472 and (EU) 2019/1022 of the European Parliament and of the Council, and
repealing Council Regulations (EC) No 894/97, (EC) No 850/98, (EC) No 2549/2000, (EC) No 254/2002, (EC) No
812/2004 and (EC) No 2187/2005/ CHAPTER IlI/ SECTION 2/ ARTICLE 9 (General restrictions on the use of static nets
and driftnets).

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service 4



Marine Mammal Protection Act Import Provisions Comparability Finding Application Final Report | Belguim

2. The extent to which the harvesting nation has successfully implemented measures in the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Not applicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achieving its objectives

Response: Not applicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Not applicable.

5. The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammals in
its export fisheries

Response: Not applicable.

6. BlInformation gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Not applicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United States is a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization or intergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nation is a
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States has imposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Not applicable.
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8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Not applicable.

Overall Summary for Additional Considerations
The additional considerations were not pertinent to determining whether the nation’s marine mammal
bycatch reduction program is comparable in effectiveness to the U.S. regulatory program.

Engagement History

NMFS engaged in a virtual technical consultation with Belgium during the Comparability Finding
application period in September, 2021. Belgium addressed the questions asked in its application and no
further follow-up, including by email, was required.
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