Marine Mammal Protection Act Import Provisions
Comparability Finding Application Final Report

Es%nuss Canada

Summary

Based on Canada’s initial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Canada’s exempt and export fisheries are comparable
in effectiveness to the U.S. regulatory program.

Canada prohibits the intentional killing, capture, and injury of marine mammals. Canada authorizes and
licenses commercial fishing operations under its management and requires recording and reporting on
marine mammal interactions by vessels and observers. Canada also has observer coverage for its
fisheries.

Canada has a bycatch reduction program that is comparable to the bycatch reduction program that the
United States implements through the Marine Mammal Protection Act (MMPA), and in particular, its
Take Reduction Teams and Plans. Canada manages its fisheries to a level comparable to the United
States in terms of monitoring and reporting and implements bycatch reduction measures where there is
an identified need, such as in the case of high risk fisheries, or fisheries interacting with marine mammal
species at high risk of extinction. Canada prohibits gear that is also banned in the United States, and
operates its fisheries in line with similar standards required of U.S. fishermen fishing under a TRP.

Canada provided data on various species and stocks, the bycatch limits, number of fisheries interacting
with the various species and stocks, total average annual mortality rate, and whether the bycatch limits
have been exceeded. None of the marine mammals interacting with Canada’s fisheries are approaching
or exceeding the PBR for the individual species or stocks.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes, Canada prohibits the intentional killing of marine mammals in the course of commercial

fishing operations. Canada’s laws specific to marine mammals are as follows:

The Species at Risk Act prohibits any take of listed marine mammal species and prohibits the intentional
killing of marine mammal species that are listed as extirpated, threatened or endangered under the Act
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(section 32(1)). The Act also prohibits the disturbance of marine mammals (except as authorized in the
Act, or when subsistence hunting for marine mammals). Canada’s legal definition of prohibition on
disturbance includes killing.

Canada’s Marine Mammal Regulations (MMR or Regulations) establish a general prohibition on the
disturbance of marine mammals and killing a marine mammal is considered a disturbance. No marine
mammals are exempt from the general disturbance prohibition. The Minister may only issue an
authorization to disturb a marine mammal in limited circumstances under s. 38 of the MMR, including
where it could ease the pain and suffering of a marine mammal that is in distress. Fishing for marine
mammals is also prohibited except under the authority of a license issued under these Regulations AND
the Aboriginal Communal Fishing License Regulations (Art. 5). The Regulations also allow some fisheries
to take various cetacean species (incl. bowhead, narwhal) and pinnipeds (Art. 4), with specific rules for
take, handling, transportation, and sale specified in subsequent Articles (Part Il Cetaceans; Part lll
Walrus; Part IV Seals).

Except where retention is expressly authorized, Article 33 (Release of Incidental Catch) of the General
Fisheries Regulations requires that fish (defined as including any marine animal) that are subject to
prohibition (catch, gear, time/area) must: a) be returned "forthwith" to the place from which they were
taken; and (b), if alive, in a manner causing the least harm. See https://laws-
lois.justice.gc.ca/eng/regulations/SOR-93-53/.

In 2019, Fisheries and Oceans Canada (DFO) adopted a policy of not authorizing licenses for the lethal
removal of nuisance seals for the protection of fishing equipment under section 4(1)(g) the MMRs or
through conditions of licenses under the Pacific Aquaculture Regulations (PAR). Since then, no lethal
removals have been authorized under the MMR or the PAR. In addition, on February 28, 2022, Canada
officially notified the United States in writing that it will continue the policy of no longer issuing licenses
to authorize the intentional lethal removal of nuisance seals. The letter stated that “[i]n 2019, in light of
the requirements under the MMPA Import Provisions, Fisheries and Oceans Canada ceased issuing
licences authorizing the lethal removal of nuisance seals for the protection of fishing and aquaculture
equipment. Since the implementation of this policy, no such licences have been issued in Canada for any
fishery or aquaculture operation. The Minister has agreed to keep this policy in place. Moreover, in the
event that a licence were to be issued, Canada will promptly notify the US of the authorization to initiate
a discussion on any potential impacts of that issuance.” We have received no notifications of any
issuances from Canada.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)
Response: Yes, Canada has licensing requirements for all fishing activities and vessels operating in
Canadian waters and fisheries operating on the high seas. Aquaculture activities are licensed at either
the federal or provincial level depending on jurisdiction.

All Canadian fisheries are required to obtain a license in order to engage in commercial fishing or
aquaculture activities by the federal or provincial government, depending on jurisdiction. The relevant
licensing authority enforces the regulations. The management of the marine wild capture fishery is a
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federal government responsibility. Aquaculture management is a shared responsibility between the
federal government and the provinces. DFO is the lead aquaculture regulator in British Columbia and
Prince Edward Island; elsewhere, the provinces are the primary aquaculture regulators.

The Canadian law regulating licensing is the Fisheries Act: Fishery Leases and Licenses, Articles 7-9.
Fishery (General) Regulations Part Il Documents and Registrations includes Art. 22 Conditions of
Licenses. Article 12 refers to vessel registration cards (Part lll Identification of Fishing Vessels and Fishing
Gear).

b. A program to monitor its fisheries for incidences of marine mammal mortality and
serious injury in the course of commercial fishing operations

Response: Yes, Canada requires monitoring for all of its fisheries (Exempt and Export). All of Canada’s
fisheries have a requirement for vessel logbook reporting (100% coverage) and marine mammal
interaction reporting (100% coverage). In addition, some fisheries have additional monitoring programs
in place, including onboard observer coverage, dockside inspection reports, marine mammal response
programs, species at risk logbook reporting, electronic video monitoring, and aerial surveillance in the
Northwest Atlantic regions (for fisheries in areas specific to the NARW aerial surveys), and/or
hydrophone surveillance (again for NARW detection).

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations

Response: Yes, Canada requires the reporting of all marine mammal interactions in the course of
commercial fishing operations. The reporting includes the timing of the interaction event, the species
involved, gear involved, and the physical state of the marine mammal. The law governing this is as
follows:

The Marine Mammal Regulations (Section 39) require mandatory reporting of any accidental contact
between a vehicle or fishing gear and a marine mammal. This section applies to aquaculture and wild
capture fisheries. Additionally, provincial regulators of aquaculture also require mandatory incident
reporting, which would include marine mammal interactions.

Types of reporting forms include:

e Electronic logbooks

e Paper logbooks

e Documentation provided to dockside inspectors

e Documentation that accompanies fish landing paperwork

e Specialized reporting specific to marine mammals

e Other: In addition to the federal management system, Newfoundland, Nova Scotia, New
Brunswick, and Quebec have additional marine mammal reporting systems via mandatory
incident reporting.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
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and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response: Yes, Canada has gear-specific mitigation measures in place for all of its fisheries to mitigate
marine mammal interactions and those that have the potential to interact with section 1387(f)(3)
species/stocks (North Atlantic Right Whale (NARW) and Southern Resident Killer Whale) have additional
measures in place (see below).

Detailed review of Canadian fisheries interacting with Section 1387(f)(3) species/stocks:

For the below gear types, Canada prioritizes marine mammal bycatch mitigation measures with its
efforts focused on reducing incidences of serious injury and mortality to large whale species. Unless
specified otherwise, reference to comparability to U.S. standards means the Atlantic Large Whale Take
Reduction Plan (ALWTRP).! For all of the following gear types, Canada’s whalesafe measures apply. The
most current information surrounding Canada’s fishery management measures to protect North Atlantic
right whales can be found at: https://www.canada.ca/en/fisheries-oceans/news/2024/03/government-
of-canada-announces-the-2024-measures-to-protect-north-atlantic-right-whales.html and
https://www.dfo-mpo.gc.ca/fisheries-peches/commercial-commerciale/atl-arc/narw-
bnan/management-gestion-eng.html. NMFS considered the most recent information from 2024 and
2025, in addition to Canada’s initial submission, when making its comparability determination.

Gillnets: At the time Canada submitted its application, it informed NMFS that it was planning to
implement sinking groundline for all gillnet fisheries and maximum line diameters after 2022 but was
prioritizing <1700Ib breaking strength rope for the 2023 fishing season. These measures are comparable
to U.S. efforts. The monitoring and reporting for all Canadian gillnet fisheries is also comparable in
effectiveness to U.S. requirements, as is the maximum 72 hour soak time requirement. Some gillnet
fisheries require a maximum soak time of 24 or 48 hours as a condition of license. Gillnets are marked in
a manner comparable to U.S. requirements for gear marking under ALWTRP. Canada configures
demersal gillnets with either sinking bottom panel rope/footrope or lead weights attached to it. This is
specific for demersal/bottom gillnet gear configuration to ensure efficient fishing. This configuration is
equivalent to sinking groundline used in the United States and is comparable in effectiveness. Canada
also prohibits the floating of excess line at the surface which is equivalent to the U.S. requirement of no
buoy line floating at the surface. The United States and Canada are both completing pilot projects on the
use of additional whale safe gear technology in their gillnet fisheries.

Fish Pots: At the time Canada submitted its application, it informed NMFS that all static gear in Canada,
including pots and traps will be required to utilize sinking groundline after 2022; however, most fish pot
fisheries in Canada are already utilizing sinking groundline on a voluntary basis. Canada also requires a
significant reduction in mainline length in its fish pot fisheries to remove floating buoy line at the surface
of the water. These measures are similar to those required under the United States’ ALWTRP
regulations. See 50 CFR 229.32. Canada informed NMFS that it was planning to implement sinking
groundline and max line diameter after 2022 but was prioritizing the <1700lb breaking strength for the
2023 fishing season. This is comparable to U.S. efforts. Canada does not regulate a trap per trawl
minimum and fish pot fisheries are operating anywhere from 1-60 traps per trawl. These fisheries are
monitored with higher observer coverage than is required in the United States. These fisheries occur in

1 The ALWTRP regulations are codified at 50 CFR 8§ 229.32; see also, NOAA Fisheries ALWTRP Website
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areas that are not high use areas for NARW or other large whales. Canada has maximum soak time limits
that are equal to or better than U.S. requirements for equivalent fisheries.

Lobster pots/traps: At the time Canada submitted its application, it informed NMFS that all static gear in
Canada, including pots and traps will be required to utilize sinking groundline after 2022; however, many
pot fisheries in Canada are already utilizing sinking groundline on a voluntary basis. Canada also requires
a significant reduction in mainline length in its lobster pot/trap fisheries to remove floating buoy line at
the surface of the water. These measures are similar to those required under the United States ALWTRP
regulations. See 50 CFR 229.32. Canada informed NMFS that it was planning to implement sinking
groundline and max line diameter after 2022 but was prioritizing the <1700Ilb breaking strength for the
2023 fishing season. This is comparable to U.S. efforts. Canada does not regulate a trap per trawl
minimum but was able to provide estimates of traps per trawl for most fisheries upon request. Canadian
trap per trawl efforts, when known, were in line with United States requirements for equivalent
fisheries.

Snow crab pots/traps: At the time Canada submitted its application, it informed NMFS that all static
gear in Canada, including pots and traps will be required to utilize sinking ground line after 2022;
however, many pot fisheries in Canada are already utilizing sinking groundline on a voluntary basis.
Canada also requires a significant reduction in mainline length in its snow crab pot/trap fisheries to
remove floating buoy line at the surface of the water. These measures are similar to those required
under the United States’ ALWTRP regulations. See 50 CFR 229.32. Canada also informed NMFS that it
was planning to implement sinking groundline and max line diameter after 2022 but was prioritizing the
<1700lb breaking strength for the 2023 fishing season. This is comparable to U.S. efforts. Canada does
not regulate a trap per trawl minimum but was able to provide estimates of traps per trawl for most
fisheries upon request. Canada utilizes single pots for many snow crab fisheries which is of potential
concern. A review of the fishing area, depth, and time of year using datasets such as OBIS-SEAMAP,
DFO’s Whale Insight, and NOAA’s Passive Acoustic Cetacean Map, indicated possible low interaction risk
to NARW or other large whales.

Other invertebrate pots/traps: At the time Canada submitted its application, it informed NMFS that all
static gear in Canada, including pots and traps will be required to utilize sinking ground line after 2022.
Many pot fisheries in Canada are already utilizing sinking groundline on a voluntary basis. Canada also
requires a significant reduction in mainline length in its lobster pot/trap fisheries to remove floating
buoy line at the surface of the water. In its crab trap/pot fisheries, the United States requires no buoy
line floating at the surface, minimum trap/per trawls (depending on distance from shore and Lobster
Management Area), sinking groundline, and 1,700Ib breaking strength rope in its Lobster pot/trap
fishery. Canada also informed NMFS that it was planning to implement sinking groundline and max line
diameter after 2022 but is prioritizing the <1700lb breaking strength for the 2023 fishing season. This is
comparable to U.S. efforts. Canada does not regulate a trap per trawl minimum but was able to provide
estimates of traps per trawl for most fisheries upon request. The estimates provided demonstrated that
Canadian trap per trawl efforts are in line with United States requirements for equivalent fisheries.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: Yes, Canada implements the UN ban on high seas driftnets. Canada is a member of the North

Pacific Anadromous Fish Commission which enforces this action via Operation Driftnet. This operation

aims to support legitimate fish harvesters and to stop drift-netting and other illegal fishing practices.
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4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: Canada has export fisheries operating in RFMOs such as NAFO, NASCO, and ICCAT. However,
none of these RFMOs have Conservation and Management Measures (CMMs) specific for marine
mammal bycatch reduction. Nevertheless, some fisheries managed by RFMOs (e.g., tuna longline
fisheries operating in ICCAT) utilize weak hooks and circle hooks for sea turtles as required for United
States’ fisheries operating in ICCAT and such measures are capable of reducing marine mammal bycatch.

5. In cases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Atlantic Canada fisheries are likely to overlap with NARW, a transboundary species with the
United States. Of these fisheries, Atlantic Canada’s gillnet and pot/trap gear fisheries pose the greatest
interaction and serious injury and mortality risk to NARW. Canada’s current and planned measures to
reduce bycatch of NARWs are comparable in effectiveness to U.S. measures. Specifically, Canada’s
whalesafe gear requirements (see below) are comparable in effectiveness to U.S. requirements under
the ALWTRP. .

A summary of Canada’s whalesafe gear practices compared is as follows:
Gear marking:

Canada has specific marking requirements specified under The Fisheries General Regulations (FGRs) for
fishing buoys, floats or tags that are comparable in effectiveness to U.S. requirements for gear marking
under the ALWTRP.

Time/Area Closures:

Canada’s time/area closures are either comparable in effectiveness or more effective than U.S.
regulatory measures under the ALWTRP. Canada and the United States have the ability to close fishing
areas based on co-occurrence of NARWSs and its fisheries. To inform and implement the closures,
Canada and the United States have robust aerial, ship-based and acoustic detections system; however,
limitations to these systems exist (e.g., NARWs are not always vocal, variances in NARW time at surface
and human visual detection errors, and weather delays ), which create challenges for both nation’s
implementation of their closure protocols. Also, there are key differences between the two countries’
regulatory programs: (1) Canada’s regulatory program allows the DFO to close areas more quickly than
the United States, in part because the United States is subject to more cumbersome procedural hurdles
(i.e., need to publish notices in the Federal Register v. more rapid and direct notification to stakeholders
as is the case in Canada); and (2) Canada has greater flexibility than the United States in managing its
fisheries/marine mammal interactions because of its dynamic closure measures. Dynamic closures have
boundaries that vary across space and time and can be more effective than the static closures (i.e.,
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seasonal) at protecting mobile species in dynamic environments. Currently, the United States’” ALWTRP
program only includes seasonal closure measures.?

Canada’s NARW surveillance regime includes:

1. Annual vessel and aerial patrols of all active fishing areas by DFO Conservation & Protection
(C&P)

2. DFO Science targeted systematic surveys

Transport Canada (TC) surveillance

4. Other surveillance — detections by partners: Canadian Whale Institute, Mingan Island Cetacean
Study, University of New Brunswick, and others

w

In addition to Canada’s NARW surveillance program, Canada also has DFO Science targeted systematic
surveys where DFO Science, Conservation and Protection and Transport Canada contribute to the aerial
component of the program. Multiple aerial assets are deployed in key areas (e.g., Shediac Valley
(portion of Gulf of St. Lawrence), Bay of Fundy) where NARW’s are known to occur during the late
spring, summer and fall, and throughout the year where fisheries operate. Conservation and Protection
patrols cover the Maritimes region every year (vessel and aerial), but their track lines are not all
available on Whale Insight since some of their missions also contribute to enforcement activities.

Vessel Surveillance: Due to the global pandemic, DFO Science’s vessel coverage was reduced, however,
post-pandemic Canada planned to have Marine Mammal Observers (MMOs) aboard at least four vessel-
based missions. These missions include vessel-based coverage in: mid-May — mid-June, July, August and
September with coverage primarily in the Gulf of St. Lawrence. In 2025, Canada recommitted to
continuing its surveillance efforts on the water, under water and in the air to detect whales, and
maintaining science survey efforts to improve knowledge on NARW distribution in Canadian waters, as
well as prey availability and factors affecting it. The United States does not have an equivalent vessel
surveillance program to implement closures (dynamic or season long) to the fisheries.

Acoustic Surveillance: Viking Buoys: Canada had eight acoustic buoys deployed in 2022 in the Gulf of St.
Lawrence. In the preceding two years the buoy fleet increased by one buoy per year. It is possible the
number of buoys will increase moving forward should there be resources available and locations
suitable for this type of system (e.g., for areas with high tidal fluctuations (i.e., Bay of Fundy) further
testing would be required). To address location suitability, Canada has also implemented a glider
program to survey areas where placement of acoustic buoys is not feasible. Specifically, in 2022, the
Government of Canada contracted two gliders for whale detections to cover the shipping lanes. The
Department was reviewing the possibility of deploying a glider in the Roseway Basin. DFO Science
acquired four Slocum gliders equipped with the Jasco observer PAM package that were tested in 2022
for future deployment. Canada has also partnered with the University of New Brunswick to deploy
gliders in the Gulf of St. Lawrence. While the United States has numerous passive acoustic monitoring
devices to monitor for the presence of right whales, none of the acoustic systems are used for the
purpose of implementing closures (dynamic or seasonal) to the fisheries.

Temporary and season-long fishing area closures [updated in 2025]:

2 See 86 Fed. Reg. 51970 (Sept. 17, 2021) (Final Rule implementing modifications to the Atlantic Large
Whale Take Reduction Plan).

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service 7



Marine Mammal Protection Act Import Provisions Comparability Finding Application Final Report | Country

e Inareas subject to Canada’s closure protocols (the dynamic zone), if a right whale is visually or
acoustically detected, a defined area around the position of the detection (approximately 2000
km2) will be closed to non-tended fixed gear fisheries, including lobster and crab, for 15 days.

e [f aright whale is visually or acoustically detected again in the closed area during days 9-15, a
closure extension is triggered.

e In the Bay of Fundy and Critical Habitats in the Roseway and Grand Manan basins, if a whale
is detected again during days 9-15, a temporary closure of an additional 15 days will be
applied.

e In the Gulf of St. Lawrence (including around Anticosti Island, the Cabot Strait, as well as the
Straight of Belle-Isle), if a whale is detected again in a closed area during days 9-15, a
season-long closure will be implemented; the area will remain closed until November 15,
2025.

e If awhale is not detected again in a closed area during days 9-15, the area will re-open to fishing
after day 15.

e Two flights with no right whale detections are required before an area can re-open to fishing. If
flights are unable to go out during days 9-15 (e.g., due to poor weather conditions), the area will
remain closed until two flights can safely take place to indicate whether whales are likely no
longer in the area.

o Outside the dynamic zone, closures will be considered on a case-by-case basis, with special
consideration for sightings of three or more whales or a mother and calf pair.

Provisions for waters shallower than 20 fathoms:

o Non-tended fixed gear fisheries, including snow crab, rock crab, and lobster, conducted in waters
less than 20 fathoms in depth are subject to the 2025 shallow water protocol.

e |[f there is a confirmed detection in waters shallower than the 20 fathom but deeper than
the 15 fathom shallow water protocol management lines, the extent of the prohibition is
limited to waters deeper than the 15 fathom shallow water protocol management line only.
Fish harvesters are allowed to continue to fish in waters shallower than the 15 fathom
shallow water protocol management line.

e |[f there is a confirmed detection in waters shallower than the 15 fathom but deeper than
the 10 fathom shallow water protocol management lines, the extent of the prohibition is
limited to waters deeper than the 10 fathom shallow water protocol management line only.
Fish harvesters are allowed to continue to fish in waters shallower than the 10 fathom
shallow water protocol line.

e If there is a confirmed detection in waters shallower than the 10 fathom but deeper than
the 5 fathom shallow water protocol management lines, the extent of the prohibition is
limited to waters deeper than the 5 fathom shallow water protocol management line only.
Fish harvesters are allowed to continue to fish in waters shallower than the 5 fathom
shallow water protocol line.

e |[f there is a confirmed detection in waters shallower than the 5 fathom shallow water
protocol management line, the prohibition extends to the shoreline.

® In 2025, DFO is providing an option to all inshore trap and pot harvesters fishing within
dynamic zones to participate in a voluntary pilot project which includes the adoption of
whalesafe fishing gear modifications to reduce the impact of entanglements on NARW. The
shallow water pilot option is only available to harvesters fishing in waters shallower than the
20 fathom management line within the dynamic areas (Gulf of St. Lawrence, Bay of Fundy
and Roseway Basin Critical Habitat areas). Participation in the pilot will allow harvesters to
continue fishing in shallow water fishing prohibition areas following a single NARW
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detection, when equipped with whalesafe fishing gear modifications. These changes were
developed to continue protection of the endangered NARW while recognizing the unique
realities of inshore fisheries. This pilot also supports the advancement of Canada’s
Whalesafe Gear Strategy.
e To continue fishing in areas closed due to NARW detection in shallow water, harvesters will
be required to:
e Trawl up their traps/pots as per the conditions of licence for the fishery, for the
duration of a fishing prohibition.
e Use asingle buoy line per trawl (drop one buoy line).
e Equip the remaining buoy line with a lower breaking-strength modification
recognized by the Department, for the duration of a fishing prohibition.
Pre-season surveillance

® Pre-season surveillance flights will be considered in fishing areas where existing prohibitions pose
a significant impact to major upcoming fisheries. If a NARW is not detected, temporary and/or
seasonal prohibitions in the area may be lifted to ensure the full area of the fishery can open on
time. If a NARW is detected again, the prohibition protocols will persist.

® Prior to the opening of snow crab Area 12 in the Gulf St. Lawrence, Conservation and Protection
will conduct a clearance flight to ensure no NARW are present. If a NARW is detected,
management measures will be implemented on a case-by-case basis.

Reduction of surface line:

Canada requires maximum line length between surface buoys in order to decrease the amount of line
floating on the surface at any given time. Canada also prohibits the floating of excess rope as a condition
of license. This is similar to the U.S. ALWTRP requirement to have no buoy line floating at the surface.
See e.g., 50 CFR § 229.32(c)(1)(i).

Reduction in soak time:

Unless specified otherwise, Canada limits soak time to 72 hours for all static gear (inclusive of gillnets
and pots/traps). Some fisheries depending on target species and area of operation limit soak time to 24
or 48 hours. While the United States does not have an equivalent regulatory requirement, most U.S.
fixed gear fisheries do not set gear for more than 72 hours. This action by Canada is comparable to U.S.
practice.

Ghost gear removal:

https://www.dfo-mpo.gc.ca/fisheries-peches/management-gestion/ghostgear-
equipementfantome/program-programme/projects-projets-eng.html

“Retrieval projects will identify areas known to have high levels of reported lost fishing gear, and work
to remove as much gear from the water as possible. Some retrieval projects will target clean-ups to
areas that are known habitat for species at risk. Projects will also seek out areas where the reported lost
gear will have a greater impact on the surrounding environment, such as gillnets, pots and traps. Other
types of lost gear, including longlines, hook and line, trawls and seines will also be targeted for
retrieval."

Ghost gear removal activities occur within NARW habitat and cover all gear types. Canada’s ghost gear
removal initiatives demonstrate an investment in removing ghost gear to prevent ecosystem impacts,
including NARW entanglement.
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There is no U.S. regulatory equivalent under the MMPA for ghost gear removal in our fisheries. We urge
this initiative, but it is currently not required. Further, U.S. state laws on protection of commercial gear
make removal of ghost gear by the public difficult or illegal. Nevertheless, some states have
implemented laws aimed at removing ghost gear in state-managed waters.3

Lost gear reporting:

Lost gear must be reported within 24hrs of returning to port. If the license holder is able to retrieve gear
previously reported as lost, they must report its retrieval within 24hrs.

There is no U.S. equivalent requirement for lost gear reporting. There is a requirement to report lost
tags (fishermen are given a set number of tags that they sometimes place on their gear).

Sinking groundline and weak line:
Gillnets:

At the time Canada submitted its application, it informed NMFS that it was planning to
implement sinking groundline for all gillnet fisheries and maximum line diameters after 2022 but
was prioritizing <1700lb breaking strength rope for the 2023 fishing season, which would be
comparable to U.S. efforts. See e.g., 50 CFR §§ 229.32(c)(1)(iii) and (d)(1)(iii). Canada configures
demersal gillnets with either sinking bottom panel rope/footrope or lead weights attached to it.
This is specific for demersal/bottom gillnet gear configuration to ensure efficient fishing and
thus, does not need to be mandated. This configuration is equivalent to sinking groundline used
in the United States and is likely comparable in effectiveness. The United States and Canada are
both completing pilot projects on whale safe gear in their gillnet fisheries.

Pots and Traps:

Canada is working toward entanglement alleviation in its pot/trap fisheries by reducing the
severity and duration of the entanglements that occur despite measures to prevent
entanglement. It is accomplishing this by incorporating “whale safe” gear, including low
breaking-strength rope/buoy lines (1,700lb or lower breaking strength), or ‘weak’, links designed
to part when a whale becomes entangled in fishing gear. It is supporting industry trials of “whale
safe” gear technologies that minimize or eliminate the risk of entanglement to whales and
evaluating pilot projects using scientific expertise. The use of sinking ground line is currently
voluntary for Canada, but in the United States this is mandatory. However, many pot/trap
fisheries in Canada area already utilizing sinking groundline on a voluntary basis. At the time
Canada submitted its application, it informed NMFS that it was planning to implement sinking
groundline and max line diameter after 2022 but was prioritizing the <1700lb rope/buoy lines
breaking strength for the 2023 fishing season. It is also authorizing rope-less gear trials for
fisheries occurring in otherwise closed areas. In 2020 it was announced that harvesters would be
required to implement weak rope or breaking points by the end of 2021 to help whales self-
release if they became entangled. Due to delays from the COVID-19 pandemic, this timeline was
updated to implement weak rope or weak breaking points by 2023. This would include
implementing requirements for maximum rope diameters, sinking groundline between pots and
traps, and reductions in vertical and floating rope after 2022. Canada also informed NMFS that
while the implementation of sinking groundline was not expected to be required until the 2023

3 See, e.g., Massachusetts' Law Amended to Enhance Cleanup of Derelict Fishing Gear
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fishing season, some fisheries were already employing sinking groundline at the time of its
application. Canada implemented a maximum rope diameter of 5/8”, which is thicker than the
U.S. requirement, but Canada is prioritizing the required rope/buoy lines breaking strength
<1700Ib regardless of line diameter. Canada also is requiring a significant reduction in mainline
length in its lobster pot/trap fisheries to remove floating buoy line at the surface of the water.
These measures are similar to those required under the United States’ ALWTRP regulations. See
50 CFR 229.32.

Mandatory Whalesafe gear:

e Fisheries and Oceans Canada is working with harvesters, fishery by fishery, to
implement whalesafe gear (i.e. low breaking-strength rope or links) by 2023.

e Industry trials of “whale safe” gear technologies that minimize or eliminate the risk of
entanglement to whales are being supported.

e Ropeless/rope-on-demand gear trials are being authorized in closed areas.

Minimum number of traps per trawls (aka “Trawling up”):

Canada does not regulate trap per trawl minimums for its fisheries. However, in reviewing each pot/trap
fishery Canada was generally able to provide an estimate of the number of traps per trawl, where
applicable, and sometimes an average for the fishery or fishing area. Some Canadian fisheries fish
singles. We reviewed the average traps per trawl for each fishery, taking into account its distance from
shore, depth, and overlay with NARW and other large whales according to sites such as OBIS-SEAMAP,
DFO’s Whale Insight, and NOAA’s Passive Acoustic Cetacean Map. Where Canadian fishermen were
fishing strings, the number of traps per trawl were comparable to U.S. equivalent fisheries by location.
Fisheries fishing single traps per trawl were also comparable to U.S. fisheries where this activity is
authorized near-shore or in exempt waters. Some fisheries fishing singles that would not be comparable
to U.S. trap per trawl requirements for equivalent fisheries were operating their gear in areas and/or
times of year where large whale (including NARW) occurrence is unlikely and therefore, in areas where
the risk of an interaction is likely to be little to none.

Southern Resident Killer Whale

While the Southern Resident Killer Whale (SRKW) is a transboundary species that is considered to be at
high risk of extinction, interactions between this species and fishing gear have not been observed or
documented in the United States or Canada. Based on the best available information, risks to this
species are not associated with fishery interactions; this is further supported by the fact that the United
States has not implemented a Take Reduction Plan for SRKW. Given this information, in terms of
comparison of effectiveness, there are no TRP measures specific to this species to compare. However,
given our knowledge of measures taken by U.S. TRPs to reduce significant injury or mortality to other
marine mammal species, below we provide an assessment of measures in Canadian fisheries that may
afford some risk reduction to SRKW. Canada and the United States are comparable in efforts taken to
mitigate fishery interaction risks to this species.

Canada has seven Pacific fisheries that are listed as co-occurring with Southern Resident Killer Whale.
None of these fisheries record any documented bycatch of or interaction with this species.

Fish pot fishery (Fishery ID 3237): This fishery operates 60 traps per trawl, has line diameter of
19mm, and utilizes sinking groundline. Monitoring of this fishery exceeds U.S. equivalent fishery
monitoring.
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Salmon gillnet fishery (Fishery ID 3265): The maximum soak time for this fishery is one hour (60
minutes). The mesh size for fishery may be 4-8 inches. This mesh size is well below the mesh size
of concern under the Pacific Offshore TRP (>15in), meaning that it provides greater protection to
marine mammal species or stocks. This fishery interacts with northern fur seal, SRKW, fin whale,
humpback whale, and stellar sea lion. The fishery has mandatory reporting and monitoring.
Mitigation measures in place for this fishery are comparable in effectiveness with
recommendations we would provide to U.S. fisheries to mitigate marine mammal interactions.
Additionally, Canada has instituted area-based closures for this fishery to support SRKW
population recovery through prey recovery actions. According to Canada, the bycatch limits for
marine mammal stocks or species interacting with these fisheries are not being met or
exceeded. Marine mammals listed as interacting with the fishery also include those species or
stocks found in the area where the fishery operates and may not directly interact with the gear.

Herring/sardine gillnet fishery (Fishery ID 3365): The mesh size for this fishery is a maximum of
64mm. This mesh size is well below the mesh size of concern under the Pacific Offshore TRP
(>15in). This fishery interacts with northern fur seal, SRKW, fin whale, sei whale, and stellar sea
lion. The fishery has mandatory reporting and monitoring. Mitigation measures in place for this
fishery are comparable in effectiveness with recommendations we would provide to U.S.
fisheries to mitigate marine mammal interactions. No bycatch has been documented for the
years 2015-2019. According to Canada, the bycatch limits for marine mammal stocks or species
interacting with these fisheries are not being met or exceeded. Marine mammals listed as
interacting with the fishery also include those species or stocks found in the area where the
fishery operates and may not directly interact with the gear.

Crab trap fishery (Fishery ID 3287): Sinking groundline is in use for this fishery. The monitoring
coverage of this fishery is better than U.S. pot fishery monitoring requirements.

Shrimp trap fishery (Fishery ID 3288): Sinking groundline is in use for this fishery. The gear is set
up to fish approximately 50 traps per trawl. The monitoring coverage of this fishery is
comparable in effectiveness with U.S. pot fishery requirements.

Groundfish trawl fishery (Fishery ID 3307): There is low likelihood of large marine mammal
interactions with trawl gears. Small cetaceans and pinnipeds are more likely to interact. There
are no U.S. additional requirements on trawl gears (U.S. measures are voluntary). According to
Canada, the bycatch limits for marine mammal stocks or species are not being met or exceeded.
Marine mammals listed as interacting with the fishery also include those species or stocks found
in the area where the fishery operates and may not directly interact with the gear.

Salmon Aquaculture (Fishery ID 3433): There is a low likelihood of cetacean interaction with
this fishery/gear type. The main interaction risk is pinnipeds. According to Canada, the bycatch
limits for marine mammal stocks or species are not being met or exceeded. Marine mammals
listed as interacting with the fishery also include those species or stocks found in the area where
the fishery operates and may not directly interact with the gear.

6. For marine mammal stocks that are not transboundary but are considered at high risk of

extinction, does the nation implement mitigation/risk reduction measures comparable to

what is or would be required in the United States? (Include in the response if the nation
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has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Not applicable. Canada does not have any marine mammal stocks that are not
transboundary and considered at high risk of extinction.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: The United States is currently and still trying to manage its fisheries to minimize NARW

interaction and mortality. Canada is implementing measures previously adopted by the United States.

Canada has also demonstrated that it is able to more quickly respond to closing areas when NARW are

sighted or detected in an area. See question 5, above, for detailed descriptions of Canadian measures

compared with U.S. TRP requirements.

2. The extent to which the harvesting nation has successfully implemented measures in the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: See previous responses, above, to Question 5 and additional considerations Question 1.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achieving its objectives

Response: The development and implementation of certain types of whalesafe fishing gear, which is

comparable in effectiveness with measures prescribed under the U.S. regulatory program should allow

entangled NARW to break free of line fitted with weak links or rope, particularly if trailing heavy traps.

The measures implemented by Canada under the whalesafe gear program will also reduce line in the

water, including by moving toward sinking line and setting gear to minimize any floating rope.

Gear marking requirements will aid in gear identification to identify risk areas and attribute gear to a
specific fishery when a marine mammal is entangled. Ghost gear removal projects remove abandoned or
lost gear from the water, including from the water column where it could become an entanglement
hazard.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
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marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: NARW occurrence and distribution in the Northwest Atlantic has changed over the past
decade due to climate change and shifting prey resources. This change has resulted in: 1) NARWSs
occurring in areas where they previously were not present; 2) NARWSs changing the residency times in
areas previously used for foraging; and, 3) changes in the overlap between NARWSs and established
lobster and crab fisheries in the United States and Canada. These changes, in turn, have resulted in
entanglement risks in both the United States and Canada’s fixed gear fisheries. Coupled with low birth
rates due to low population size and poor health, the NARW population continues to decrease, with a
Potential Biological Removal (PBR) of just 0.7 individuals (Hayes et al. 2022). The combined mortality
from the United States and Canada due to entanglement exceeds PBR. There is debate as to the
proportion of gear recovered from entangled or dead NARW that belongs to either U.S. fisheries or
Canadian fisheries and the assignment of NARW mortality to one country or the other based on the
identity of the gear, but the ultimate result has been a recognized need to reduce the number of lines in
the water and implement measures to reduce entanglement of NARW. Canada has increased
surveillance of NARW in response to their shifted migration, which has led to more detections and the
ability to implement a dynamic closure based on sightings or detections. The United States implements
gear requirements under the ALWTRP. Canada has developed “Whale Safe” gear requirements that are
comparable in effectiveness with the U.S. regulatory program. Canada informed NMFS that these
requirements were to go into mandatory effect for the 2023 fishing season, but many elements of these
requirements are already in use in gear trials or voluntarily by fishermen.

5. The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammals in
its export fisheries

Response: The United States and Canada consult regularly on fisheries issues of mutual interest. IATC

and DFO participate in an annual fisheries bilateral, there is a joint NMFS Greater Atlantic Regional

Fisheries Office of Protected Resources-DFO working group specific to discussing NARW, and Canada

and the United States have consulted closely and repeatedly during the exemption period for the MMPA

import provisions regulation. Canada promptly and thoroughly responded to questions regarding
individual fisheries or its regulatory program throughout the evaluation process.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Not applicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United States is a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization or intergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nation is a
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party or cooperating non-party to such intergovernmental agreement or regional fishery

management organization; the record of United States implementation of such measures;

and whether the United States has imposed additional measures on its fleet not required

by an intergovernmental agreement or regional fishery management organization
Response: Canada complies with CMMs of RFMOs to which the United States is a party. However, these
RFMOs do not require the implementation of marine mammal protection measures. Nevertheless, the
United States has imposed additional measures for its fisheries operating under ICCAT, including the use
of circle hooks. Circle hooks are aimed primarily at reducing bycatch of sea turtles, although they do
have ancillary benefits to some marine mammal species. Canada is also implementing weak circle hooks
in its ICCAT longline fisheries.

8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: N/A, Canada has no export fisheries on the high seas under an RFMO to which the United

States is not also a party.

Overall Summary for Additional Considerations

The additional considerations did not reveal any new information that would otherwise affect NMFS’s
conclusion that Canada’s marine mammal bycatch reduction program is comparable in effectiveness to
the U.S. regulatory program.

The Center for Biological Diversity, the Natural Resources Defense Council, and the Animal Welfare
Institute jointly submitted information to NMFS on Canada’s fisheries. NMFS has taken the information
into consideration, as appropriate, in our evaluations.

Engagement History

NMFS engaged in two virtual technical consultations with Canada during the Comparability Finding
application period in January and November, 2021. Since that time, NMFS and Canada have had regular
bilateral engagement including frequent email exchanges of information to seek additional information
and clarification on Canada’s application.
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