Marine Mammal Protection Act Import Provisions
Comparability Finding Application Final Report

als?ﬁnms Cook Islands

Summary

Based on Cook Island’s initial application, its responses to the clarification questions, and the
information described below, NMFS has determined that all of Cook Island’s exempt and export fisheries
are comparable in effectiveness to the U.S. regulatory program.

Cook Islands does not have a statute or regulation that directly prohibits the intentional killing or serious
injury of marine mammals, but it has provisions in its licensing conditions for all fisheries prohibiting the
take of marine mammals Cook Islands has an observer program for all three export fisheries. Two of the
fisheries (IDs 934 and 10641) have 100% coverage, and the other fishery (ID 935) has observer coverage
at similar levels to the United States. Cook Islands provided reports for each fishery outlining either its
marine mammal sighting or interaction history. Sightings of marine mammals have only been
documented in two fisheries (ID 934 and 10641), including two that are listed as 16 U.S.C. § 1387(f)(3)
species (blue and sperm whales). Cook Islands has documented marine mammal bycatch in Fishery ID
935. From 1996 to 2020, there have been a total of five observed interactions with marine mammals
(between 8-13% observer coverage in recent years) where four interactions were observed within the
Cook Islands EEZ and one observed on the high seas.

Cook Islands has a move on rule and marine mammal identification guides for Fishery 934 (benthic
trawl), and marine mammal identification guides and a Marine Protected Area for Fishery 935 (pelagic
longline). There are no transboundary stocks for which U.S. Take Reduction Plans would apply.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes, Cook Islands has provisions in its licensing conditions for all fisheries prohibiting the take

of marine mammals.

Purse Seine Fishery Plan 2013:
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12.1 The Company shall take all reasonable steps to ensure that no licensed vessel or person on board a
Company’s vessel, kills, takes or molests any marine mammal, turtle or sea-bird during any fishing trip
during which the Company’s vessel enters the EEZ.

Section 14. “d) All purse seine operators are required to avoid the capture, and release unharmed, to
the extent practicable, non-target species that are not to be retained.”

Licensing conditions:

Trawl vessel - 14.3 The Company shall take all reasonable steps to ensure that no persons on board a
Company’s licensed vessel/s, kills, takes or injures any marine mammal, turtle, shark or sea-bird during
any fishing trip.

Potting/Jigging - 14.3 The Company shall take all reasonable steps to ensure that no persons on board a
Company’s licensed vessel/s, kills, takes or injures any marine mammal, turtle, shark or sea-bird during
any fishing trip.”

The Cook Islands reported the same language is included in the licensing conditions for longline vessels.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)
Response: Yes. The Cook Islands Marine Resources Act, 2005 states in Part 4, Articles 35, 37, and 38 that
both domestic and foreign fishing vessels must have a license to fish both inside and outside of its
national waters.

b. A program to monitor its fisheries for incidences of marine mammal mortality and
serious injury in the course of commercial fishing operations

Response: Yes. All export fisheries have a monitoring program as described below in the table. Also,
Cook Islands’ Ministry of Marine Resources (MMR) produced reports in November 2021 that
summarized the sightings and interactions of marine mammals associated with export fisheries
operations.

Fishery 934 (benthic trawl): Cook Islands provided several documents: a cetacean observer logbook, a
sightings excel spreadsheet (2016-2021), sample observer program mammal sightings, daily vessel trawl
log, and a MMR summary of observed sightings of marine mammals from 2016-2020. The MMR
summary reports that since 2016 there have only been sightings of marine mammals and no
interactions with trawl gear.

Fishery 935 (pelagic longline): Cook Islands provided several documents: three observer logs (species of
special interest interaction log, species of special interest sighting log, and catch monitoring log); a
SPC/FFA (Pacific Community/Forum Fisheries Agency) longline expanded log sheet; and a SPC/FFA
longline port sampling form. Cook Islands also provided an excel spreadsheet showing marine mammal
interactions from 2002-2016, and an MMR summary of observed interactions from 1996-2020 that
outlines the history of marine mammal interactions and observer coverage for its longline fisheries.
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Fishery 10641 (pots/traps): This is an exploratory fishery operating within the South Pacific Regional

Fisheries Management Organisation (SPRFMO) convention area. Cook Islands provided several
documents: its Revised Operational Plan (October 2019) for the fishery outlining the sampling program
and Conservation Management Measures (CMMs) it will operate under including for non-target species.
Cook Islands also provided a copy of the observer cruise report template, a sample observer discard
bycatch form, and an MMR summary of marine mammal sightings during operation of this fishery.

Export Fisheries and Monitoring Programs

Fishery  Target Gear Type Area Monitoring program
ID* Species
934 Orange Trawls (not High Seas, (FAO:57 Indian Observer Program (100%
roughy, specified), Ocean Eastern, FAO:51 Indian Coverage)
Benthi 0 West ,51.7,51.8,
Splendid (Benthic) cean Western) . Vessel Log Books (100%
. 57.3, Southern Indian Ocean
alfonsino Coverage)
935 Albacore, Longlines (not High Seas, EEZ, Niue, Tokelau Observer Program (13%
. specified), Islands, Western Samoa, Coverage)
Bigeye tuna, (Pelagic) (FAO:77 Pacific Eastern
) & ) . Vessel Log Books (100%
Blue marlin, Central), Pacific Ocean, Cook
. Coverage)
Etc Islands EEZ, Samoa EEZ, Niue
' EEZ, Tokelau EEZ Dockside Inspection Report
(10% Coverage)
10641 Cape jagged Pots/traps, High Seas, (FAO:87 Pacific Observer Program (100%
lobster, (Bottom) Southeast), this exploratory Coverage)
Chaceon fishery is limited to two

geryons nei*,

Rock lobsters
nei

approved fishing areas under
SPRFMO: the Foundation

Seamount Chain, southeast of

Pitcairn Island, and the

Northern Seamount east of the

Chilean EEZ. Both areas are
within FAO Area 87

*not elsewhere included (nei) - when the product is not specifically provided for in the Harmonized

’

Trade System, the description covering such product is generally considered to be a “residual provision’
by use of the phrase “not elsewhere included”

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations

Response: No. While Cook Islands indicated it requires reporting injuries and mortalities of marine
mammals in its three export fisheries, Cook Islands did not provide evidence of any regulation requiring
reporting of all marine mammal mortality and serious injury in the course of commercial fishing
operations. However, reporting does occur as part of its observer programs. The observer form for

1 The Fishery ID number is NOAA’s internal reference number from our IAICRS database and has no other
independent meaning.
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interactions in Fishery 935 includes specific condition codes for reporting marine mammal injury and
mortality. See the discussion under questions 2b and 2d. The Mammal Sightings logbook for Cook
Island’s benthic trawl fishery (Fishery ID 934) has a section for comments about marine mammal
sightings and the Cetacean Encounter logbook includes species and number of animals encountered but
does not specify mortality and injury. The observer form used in the pot/trap fishery (Fishery ID 10641)
includes a section for details on marine mammal sightings/interactions. The form does not specify
mortality and injury but could be used to report mortality and injury.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response: N/A. Cook Islands reports only document sightings and no interactions with 16 U.S.C. §
1387(f)(3) species. Sightings and interactions with marine mammals and mitigation measures by fishery
are provided below:

Fishery 934 [benthic trawl; vessel logbooks (100% coverage) and observer program (100% coverage)l:
Marine mammal sightings of blue whale, humpback whale, sperm whale, and whale unspecified. The
current bycatch mitigation measures are a move on rule (requiring vessels to move out of the area
where a marine mammal has been sighted). Cook Islands also uses mammal identification guides.

Fishery 935 [pelagic longline; vessel logbooks (100% coverage), observer program (13% coverage), and
dockside inspection reports (10% coverage)]: Overall, there have not been many observed marine
mammal interactions with this fishery and no observed 16 U.S.C. § 1387(f)(3) species interactions. The
observed interactions occurred with false killer whale, Risso’s dolphin, short-finned pilot whale, and
spinner dolphin. Bycatch limits were provided for common bottlenose dolphins and false killer whales
and are not exceeded. From 1996 to 2020, there have been a total of five observed interactions with
marine mammals (between 8-13% observer coverage in recent years) where four interactions were
observed within the Cook Islands EEZ and one observed on the high seas.

This fishery operates within a Marine Protected Area (Marae Moana Act 2017) that includes protection
zones within 50nm of the Cook Islands (a restricted commercial fishing zone, an island protection zone,
and an ocean habitat preservation zone). Cook Islands also has marine mammal identification guides for
vessels operating in this fishery.

Cook Islands stated that it considers the current mitigation measures effective and do not currently have
plans to initiate additional mitigation research. If bycatch were to increase and additional measures
were needed, it would consider additional measures.

Fishery 10641 (pots/traps; observer program (100% coverage): Marine mammal sightings of Indo-Pacific
bottlenose dolphin have been recorded for this fishery.

This fishery operates under SPRFMO and adheres to all SPRFMO CMMs. The Cook Islands is the only
participant in this fishery. The fishing activity must be conducted consistently with CMM 14b-2022 and
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CMM 03-2022, which have requirements for fishery operations, including fishing locations, total
allowable catch, and requirements for bycatch and observer coverage.

Cook Islands has indicated that it is willing to institute measures beyond what it is currently
implementing if the need arises.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: Yes. Cook Islands bans the use of driftnet fishing gear. The Marine Resources Act, 2005 states

in Part 3 (29) that driftnet fishing activities are prohibited. It also states in Part 3 (28) that use or

possession of prohibited fishing gear as described in the Act are subject to fines.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: Yes. Cook Islands and the United States are both members of the Western and Central Pacific

Fisheries Commission (WCFPC) and SPRFMO.

SPRFMO does not have any Conservation and Management Measures (CMMs) related to marine
mammal bycatch. Cook Islands has one fishery that operates within the convention area for this RFMO
(ID 10641). See question 2d for the mitigation measures implemented for fishery ID 10641.

WCPFC does not have any CMMs related to marine mammal bycatch for longline fishing. Cook Islands
has one fishery that is part of this RFMO (ID 935). See question 2d for the mitigation measures
implemented for fishery ID 935.

5. In cases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: N/A. Cook Islands shares one transboundary stock with the United States: the Humpback

whale, IUCN Oceania subpopulation - American Samoa Stock. This stock, also known as the Oceania

humpback whale Distinct Population Segment, under the Endangered Species Act, is not considered a 16

U.S.C. § 1387(f)(3) stock. Fishery ID 10641 (pots/traps; observer program (100% coverage)) uses

pot/trap gear but it is not clear if this is an analogous fishery to those covered under the Atlantic Large

Whale Take Reduction Plan in the United States, which covers humpback and other large whales.

Nevertheless, no sightings of humpback whales have been recorded in this fishery and bycatch of this

stock has not been documented to be a cause for concern.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)
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Response: N/A. Cook Islands has no 16 U.S.C. § 1387(f)(3) stocks interacting with its fisheries.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Not applicable.

2. The extent to which the harvesting nation has successfully implemented measures in the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Not applicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achieving its objectives

Response: Not applicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Cook Island and the United States held a technical consultation on April 27, 2021 and July 20,

2021.

5. The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammals in
its export fisheries

Response: Not applicable.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations
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Response: Not applicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United States is a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization or intergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nation is a
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States has imposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Fishery 935 is a longline fishery. There have been a small number of marine mammal

interactions with this fishery and observer coverage has been increasing (except for 2020 because of

COVID-19 restrictions). There is a 2021 WCPFC Compliance Report showing that Cook Islands is

compliant with the CMMs.

Fishery 10641 is an exploratory fishery operating within the SPRFMO convention area. Cook Islands
provided a Fisheries Operation Plan outlining how the fishery is to be conducted. There have been
sightings, but no interactions with marine mammals. SPRFMO’s report (9*" Meeting of the SPRFMO
Commission COMM9 — Report Annex 6a Final Compliance Report on Members and CNCPs (2019/20)
shows that Cook Islands was mostly in compliance. The two CMMs it was non-compliant with were
related to a slight delay in submitting its report and for not providing sufficient catch data. Cook Islands
subsequently provided the missing data.)

8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Not applicable.

Overall Summary for Additional Considerations

There have been a small number of marine mammal interactions with Cook Islands’ longline fishery
(Fishery ID 935) (see above for details) and observer coverage has been increasing (except for 2020
because of COVID-19 restrictions). There is a 2021 WCPFC Compliance Report showing that Cook Islands
is compliant with the CMMs.

Fishery 10641 is an exploratory fishery operating within the SPRFMO convention area and Cook Islands
provided a Fisheries Operation Plan outlining how the fishery is to be conducted. There have been
sightings, but no interactions with marine mammals. SPRFMO’s report (9"" Meeting of the SPRFMO
Commission CMM9 — Report Annex 6a Final Compliance Report on Members and CNCPs (2019/20)
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shows that Cook Islands was mostly in compliance. The two CMMis it was non-compliant with were
related to a slight delay in submitting report and for not providing sufficient catch data. Cook Islands
subsequently provided the missing data.

Engagement History

NMFS engaged in technical consultations with Cook Islands in April 2021 and July 2021. Cook Islands
provided additional information via email.
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