Comparability Finding Application Final Report

NOAA " Finland

Summary

Based on Finland’s initial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Finland’s export fisheries are comparable in
effectiveness to the U.S. regulatory program.

Finland prohibits the intentional killing of cetaceans but permits the intentional killing of seals that
interact with or are found within fish farms. Finland does not have any fisheries that authorize
intentional killing of seals exporting to the United States either currently or with plans to export to the
United States in the future.

Finland authorizes and licenses commercial fishing operations (per EU regulations) and requires
recording and reporting on marine mammal interactions by vessels in a comment field on reporting
forms.

The EU prohibits the use of large scale driftnets and Finland has also codified this in its domestic
regulations. Species of seals are the only marine mammals Finland identified as overlapping and
interacting with its export fisheries. There are no U.S. Take Reduction Plans (TRPs) for seals, and
therefore, specific TRP gear requirements are not applicable. None of Finland’s fisheries are operating
under any RFMOs. There are no transboundary stocks shared between Finland and the United States
that are under a U.S. TRP. The only potential species at high risk of extinction is the Baltic harbor
porpoise but past consultations with Finland have discussed harbor porpoise distribution overlaid with
Finland’s fisheries and showed no overlap.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: No, Finland does not have a prohibition on the intentional killing or serious injury that covers

all marine mammals. However, there are no products being exported to the United States from fisheries

that authorize the lethal deterrence of seals.
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In line with the EU Habitats Directive, prohibitions exist for all cetacean species, but for seals, only the
Mediterranean monk seal and the Saimaa ringed seal have prohibitions on intentional killing; all other
seals do not have this same protection.

Cetacea:

Under the EU’s Habitat Directive (EU Council Directive 92/43/EEC of 21 May 1992 on the conservation of
natural habitats and of wild fauna and flora (https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:31992L0043), all Cetacea are considered Annex IV species. Annex IV species
are “ANIMAL AND PLANT SPECIES OF COMMUNITY INTEREST IN NEED OF STRICT PROTECTION.” As an
Annex IV species, pursuant to Article 12 of the Habitat Directive, Finland prohibits the intentional killing
of all Cetacea species.

Article 12

1. Member States shall take the requisite measures to establish a system of strict protection for
the animal species listed in Annex IV (a) in their natural range, prohibiting:
a) all forms of deliberate capture or killing of specimens of these species in the wild;
b) deliberate disturbance of these species, particularly during the period of breeding, rearing,
hibernation and migration;

Seals:

For seals, only the Mediterranean monk seal and Saimaa ringed seal are considered Annex IV species
under the EU’s Habitat Directive (see above citation); no intentional killing is permitted. However, for all
other phocid seal species, they are considered Annex V species under the Habitat Directive. Annex V
species are “animal and plant species of community interest whose taking in the wild and exploitation
may be subject to management measures,” and appear to have no prohibition on the intentional killing
of these species.

In addition, Finland has a “Management Plan for the Finnish Seal Populations in the Baltic Sea.” This
document states that the:

e “Baltic grey and ringed seals are considered game species in Finland, and are thus under the
responsibility of the Finnish Ministry of Agriculture and Forestry;”

e “The management plan for the seal populations in Finland was drawn up applying the
Convention on the Conservation of European Wildlife and Natural Habitats, recommendations
No 59 (1997) and No 74 (1999) of the Permanent Council, the principle of sustainable use
advocated by the World Conservation Union (IUCN), and the obligations under the EU’s Habitats
Directive. This way, Finland’s international obligations regarding the management of seal
populations have been considered.

e Section 2.4.1 (Mainland Finland: Hunting Act (615/1993) and Hunting Decree (666/1993)):
“Hunting means the capturing and killing of wild game animals as well as utilizing the bag by the
hunter (section 2 of the Hunting Act;
https://www.finlex.fi/en/laki/kaannokset/1993/en19930615_20130206.pdf). According to
section 20 of the Act, hunting must be practiced in accordance with the principles of sustainable
use and so that game populations are not endangered. Grey and Baltic ringed seals may be
hunted under the Act during specific hunting seasons with a hunting license.”

e Section 2.4.1 (Mainland Finland: Hunting Act (615/1993) and Hunting Decree (666/1993)): “A
grey or Baltic ringed seal found dead in fishing gear belongs to the owner of the gear (section 83
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of the Hunting Act;
https://www.finlex.fi/en/laki/kaannokset/1993/en19930615 20130206.pdf). In special cases an
animal such as a sick or injured grey or Baltic ringed seal can be killed pursuant to section 25 of
the Police Act (439/1995;
https://www.legislationline.org/download/id/1114/file/b6a113363b2858c506622bb90375eebc.
pdf) or section 14 of the Animal Protection Act (247/1996
https://finlex.fi/fi/laki/kaannokset/1996/en19960247_20061430.pdf).”

e Section 2.4.1 (Hunting legislation in the Province of Aland): “A seal may be killed to prevent
damage to fish farming if the animal is found inside the nets of the farm (AFS 31/1985). This also
applies if the local hunting rights belong to someone else, or if hunting is banned in the area or if
the seal is found during the closed season. Seals which are captured this way may be kept but
cannot be sold.”

e Section 2.4.1 (Hunting legislation in the Province of Aland): “The Government of Aland can also
grant a licence under sections 28 and 29 of the Hunting Act (AFS 31/1985) to kill or hunt seals
for scientific purposes or for some other acceptable reason. Furthermore, the Government may
derogate from the regulations on protection (closed season) if the seal population has grown
too large or if the species is proving problematic in terms of damage.”

Finland noted that Article 11 would also apply to gray and Baltic ringed seals, prohibiting their catch and
retention in commercial fisheries:

Article 11
Catches of marine mammals, seabirds and marine reptiles

1. The catching, retention on board, transhipment or landing of marine mammals or marine
reptiles referred to in Annexes Il and IV to Directive 92/43/EEC and of species of seabirds
covered by Directive 2009/147/EC shall be prohibited.

2. When caught, species referred to in paragraph 1 shall not be harmed and specimens shall be
promptly released.

3. Notwithstanding paragraphs 1 and 2, the retention on board, transhipment or landing of
specimens of marine species referred to in paragraph 1 which have been caught accidentally,
shall be permitted as far as this activity is necessary to secure assistance for the recovery of the
individual animals and to allow for scientific research on incidentally killed specimens, provided
that the competent national authorities concerned have been fully informed in advance as soon
as possible after the catch and in accordance with applicable Union law.

To summarize, hunting of seal species may be authorized only under a hunting permit and according to
hunting regulations which are separate from commercial fishing regulations. In cases of a seal found
dead in commercial fishing gear, that seal can belong to the owner of the fishing gear. However, in cases
of seal interaction with aquaculture farms and facilities, a seal may be killed to prevent damage to fish
farming if the animal is found inside the nets of the farm.

Consultation with Finland confirmed that there are no aquaculture fisheries that authorize the
intentional killing of seals that export to the United States. Future exports of product from such fisheries
would need to apply for a comparability finding and demonstrate that no intentional killing of seals is
authorized for those fisheries.
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2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response: Yes, Finland authorizes, licenses, and permits all participating vessels in its fisheries in line
with EU regulations. The relevant regulations are listed below:

COUNCIL REGULATION (EC) No 1224/2009 of 20 November 2009

TITLE Il (GENERAL CONDITIONS FOR ACCESS TO WATERS AND RESOURCES)

Article 6 specifies requirements for “Fishing license,” and Article 7 specifies “Fishing authorization”
requirements.

In addition, provisions of the EU's Common Fisheries Policy (1380/2013 OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL of 11 December 2013) apply to Finland’s fisheries. Specifically, Article 24 (Fishing
fleet registers) paragraph (1) states, “Member States shall record the information on ownership, on
vessel and gear characteristics and on the activity of Union fishing vessels flying their flag that is
necessary for the management of measures established under this Regulation.”

Act on the Finnish EEZ (26.11.2004 / 1058)

Chapter 2 (Section 4)
“The provisions of fisheries, hunting and nature protection legislation and the provisions of the
European Community's Common Fisheries Policy, as well as those agreed with a foreign state, shall
apply to the pursuit of fishing and hunting and to the conservation of living resources in the
exclusive economic zone.”

“Law on the system of sanctions and control of the common fisheries policy: (19.12.2014 / 1188).”

This law, “provides for the implementation of European Union legislation relating to the enforcement of
the common fisheries policy and infringements of the common fisheries policy (Chapter 1, section 1).”
Chapter 1, section 2 of the law states, “This Act applies to commercial operators referred to in the
regulations of the European Union listed in section 3 when they operate in the territory of Finland and in
the economic zone referred to in the Act on the Finnish Economic Zone (1058/2004). The law applies to
fishing vessels and their crews entered in the register (fishing vessel register) referred to in the Act on
the Registration of Fishing and Aquaculture Vessels at Sea (690/2010), which are commercial operators,
regardless of where they are or where the activity takes place.”

b. A program to monitor its fisheries for incidences of marine mammal mortality and
serious injury in the course of commercial fishing operations

Response: Finland has 100% logbook reporting in its fisheries.

¢. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations
Response: Yes, Finland provided two means by which marine mammal interaction information is
recorded: vessel (paper) logbooks and electronic logbooks. Reviewing the uploaded example paper
logbook indicates that Finland documents interactions (mortalities) with, and observations of, seals in
the gear. Finland indicated that there are no species of cetaceans that overlap with its export fisheries.
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None of the logbooks include space to record information on interactions with cetaceans. Thus only
seals are required to be reported. In line with EU reporting requirements, marine mammal interaction
information is often recorded in a comment field rather than a dedicated reporting field.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response: There are no 16 U.S.C. § 1387(f)(3) species listed as interacting with Finland’s fisheries.
Finland did not include Baltic harbor porpoise in its list of marine mammals or interacting with its
fisheries. Past consultations with Finland discussed harbor porpoise distribution. Finland shared maps
and reports on harbor porpoise distribution and the spatial footprint of its fisheries, which showed that
there is low risk of overlap between this species and Finland’s fisheries.

Finland recognizes that there is an issue with seal depredation in fisheries using trap net, gillnet,
stationary nets, and trammel nets gear. Seal depredation behavior often results in the entanglement of
seals. Finland has implemented mitigation measures to try to reduce these interactions, and is
continuing to work on developing new measures to mitigate these interactions in fisheries using these
gear types. According to information provided by Finland, there have been no documented interactions
between seals and its pound net or trawl export fisheries; given this, no mitigation measures have been
implemented in these fisheries.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: Yes, per EU regulations?, in the Baltic Sea, the use of driftnets and the keeping on board of

any kind of driftnets has been fully banned since 1 January 2008 (see: COUNCIL REGULATION (EC) No

812/2004 of 26 April 2004). The objective of these regulations have also been applied in Finnish law (see

section 2.2.3 of Management Plan for the Finnish Seal Populations in the Baltic Sea; Ministry of

Agriculture and Forestry 4b/2007).

Species of seals are the only marine mammals Finland identified as overlapping and interacting with its
export fisheries. There are no U.S. Take Reduction Plans (TRPs) for seals, and therefore, specific TRP gear

! Specifically, per Regulation (EU) 2019/1241 of the European Parliament and of the Council of 20 June 2019 on the
conservation of fisheries resources and the protection of marine ecosystems through technical measures,
amending Council Regulations (EC) No 1967/2006, (EC) No 1224/2009 and Regulations (EU) No 1380/2013, (EU)
2016/1139, (EU) 2018/973, (EU) 2019/472 and (EU) 2019/1022 of the European Parliament and of the Council, and
repealing Council Regulations (EC) No 894/97, (EC) No 850/98, (EC) No 2549/2000, (EC) No 254/2002, (EC) No
812/2004 and (EC) No 2187/2005/ CHAPTER IlI/ SECTION 2/ ARTICLE 9 (General restrictions on the use of static nets
and driftnets), paragraph 1 states, “It shall be prohibited to have on board or deploy one or more driftnets the
individual or total length of which is more than 2.5 km.”
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requirements are not applicable. In addition, the United States does not ban the use of the specific gear
types under its TRPs. Instead, TRPs implement gear modifications, time area closures, and/or other
mitigation measures to reduce serious injury and mortality of the affected marine mammal species.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: Not applicable. Finland’s fisheries are not operating under any RFMOs.

5. In cases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Not applicable. There are no transboundary stocks listed as shared with Finland.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: The one species that is not transboundary but at high risk of extinction is the Baltic harbor

porpoise. Finland did not include Baltic harbor porpoise in its list of marine mammals or list this species

as interacting with its fisheries. Past consultations with Finland discussed the Baltic harbor porpoise
distribution and Finland shared maps and reports on harbor porpoise distribution and the spatial
footprint of its fisheries, which showed that there is no overlap between this species and Finland’s
fisheries.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Seals are the only marine mammal species identified as overlapping with Finland’s fisheries.

None of these species are considered high risk. Currently, the United States has no TRPs for any species

of seals. Finland, in its trap net, gillnet, and/or trammel net fisheries, has implemented measures to

mitigate gear interactions with seals (i.e., gear modifications [sea proof trap net] and acoustic deterrent
devices).

Relative to the United States, which has monitoring/reporting programs that can be required under the
Magnuson-Stevens Fishery Conservation and Management Act, Endangered Species Act (ESA), and/or
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Marine Mammal Protection Act (MMPA, observer programs, Marine Mammal Authorization Program
reporting requirements, (vessel trip reporting (VTR) requirements), Finland’s monitoring of bycatch is
limited to logbook reporting. Finland requires vessels to report interactions with seals (the only marine
mammal species identified as overlapping with Finnish fisheries) in their vessel logbooks. This is (to
some degree) similar to the United States, which requires vessels to report on their VTR any interactions
with ESA or MMPA protected species.

Finland, like the United States, authorizes and licenses all participating vessels in its fisheries.

2. The extent to which the harvesting nation has successfully implemented measures in the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Although Finland has implemented measures to mitigate seal bycatch in its trap net, gillnet,

and/or trammel net fisheries, it is unclear whether these measures have been successful in reducing seal

bycatch as Finland did not provide a bycatch limit. However, Finland stated there has been no
documented mortality or serious injury of marine mammals in four out of its five export fisheries, noting
that seals generally can tear the gillnets to escape and do not become entangled to the extent that they
are unable to escape. In the fifth fishery (Fishery ID? 1058), Finland’s trapnets for salmon, the gear was
recently redesigned specifically to prevent seal interactions and Finland demonstrated this gear to NMFS
during consultations.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achieving its objectives

Response: Finland has implemented measures to mitigate seal bycatch in its trap net, gillnet, and/or

trammel net fisheries. However, it is unclear whether these measures have been successful in reducing

seal bycatch as Finland did not provide a bycatch limit.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: See responses to questions 2 and 3.

5. The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management

2 The Fishery ID number is NOAA’s internal reference number from our IAICRS database and has no other
independent meaning.
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organization to reduce the incidental mortality and serious injury of marine mammals in
its export fisheries
Response: Consultations with Finland were helpful to understanding Finland’s fisheries and the marine
mammals interacting with its fisheries. Finland confirmed that Baltic harbor porpoise do not co-occur
with Finland’s fisheries and that its trammel net gear was designed specifically to reduce interactions
with seals and the salmon fisheries.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations
Response: Not applicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United States is a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization or intergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nation is a
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States has imposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Not applicable. Finland does not have any fisheries operating under an RFMO.

8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Not applicable. Finland does not have any fisheries operating under an RFMO.

Overall Summary for Additional Considerations

The additional considerations were not pertinent to determining whether the nation’s marine mammal
bycatch reduction program is comparable in effectiveness to the U.S. regulatory program.

Engagement History

NMFS held consultations with Finland in February 2021 and engaged in numerous email exchanges to
clarify information submitted by Finland. Consultations with Finland were helpful to understand
Finland’s fisheries and the marine mammals interacting with them. Finland confirmed that Baltic harbor
porpoise do not co-occur with Finland’s fisheries and presented information on the spatial overlap of its
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fisheries and the Baltic harbor porpoise’s range. Finland also demonstrated its redesign of its trammel
net gear to specifically reduce interactions with seals and the salmon fisheries.
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