Marine Mammal Protection Act Import Provisions
Comparability Finding Application Final Report

als?lsnuss France

Summary

Based on France’sinitial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of France’s exempt and export fisheries are comparable
in effectiveness tothe U.S. regulatory program.

France prohibits the intentional killing of marine mammalsin the course of commercial fishing. France
authorizes and licenses commercial fishing operations (per EU regulations)and requires recording and
reporting on marine mammal interactions by vessels on mandated vessellogbooks.

France requires reporting of marine mammal interactions, requires the use of pingersingillnetand
trawl fisheries, and has tested new bycatch reduction technologies for fisheries with high common
dolphinbycatch inthe Bay of Biscay. France has alsoincreased its use of electronic monitoring and
cameras to improve knowledge and monitoring year-round and, regardless of fishing areas, mandated
VMS for commercial gearvessels.

In March 2023, the French national court ordered France to take action to reduce accidental capture of
small cetaceans, includingthe common dolphin, bottlenose dolphin, and harbor porpoise
(https://www.conseil-etat.fr/en/news/accidental-capture-of-small-cetaceans-the-government-must-act-
within-six-months-to-ensure-the-survival-of-dolphins-and-porpoises-in-the-bay-of-biscay). The court
“ordered the Government [of France] to close fishing areas in the Bay of Biscay to certain fisheries for
appropriate periods. The aimisto limitthe number of deaths of common dolphins, bottlenose dolphins
and harbour porpoises, which can be caught accidentally by fishing activity. These closures are in
additionto acousticdeterrent devices already used by fishing boats. Areliable estimate of the annual
number of accidental catches mustalso be compiled.”

France issued a Decree on October 26, 2023, which applied tovessels of 8 metres or more equipped
with certain nets (pelagictrawls, pairtrawls, trammel nets, and set gilInets) from fishingin the Bay of
Biscay during specificperiods, and became binding on these fisheries by 1 January, 2024 to extend
seasonal closuresto reduce bycatch.! These closures have continued annually and have resultedina
75% reduction of incidental catches of common dolphins. France will continue to analyze datafrom
these fisheries to modify the management of these fisheries past 2026.

! See https://www.conseil-etat.fr/en/news/accidental-capture-of-small-cetaceans-the-government-must-act-
within-six-months-to-ensure-the-survival-of-dol phins-and-porpoises-in-the-bay-of-biscay and
https://earth.org/france-ban-on-commercial-fishing-bay-of-biscay/


https://www.conseil-etat.fr/en/news/accidental-capture-of-small-cetaceans-the-government-must-act-within-six-months-to-ensure-the-survival-of-dolphins-and-porpoises-in-the-bay-of-biscay
https://www.conseil-etat.fr/en/news/accidental-capture-of-small-cetaceans-the-government-must-act-within-six-months-to-ensure-the-survival-of-dolphins-and-porpoises-in-the-bay-of-biscay
https://earth.org/france-ban-on-commercial-fishing-bay-of-biscay/
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Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response:Yes. Accordingto Articles 2and 3 of the French Ministerial Marine Mammal Protection Order,
the intentional destruction of marine mammalsis prohibited in any waters under French Sovereignty.
The relevantarticlesfromthe regulations are listed below:

The Ministerial Marine Mammal Protection Orderapplies to all waters under French sovereignty and
jurisdiction. Art. 2 refers toa comprehensivelist of cetaceans and sirenians, and Art. 3 refersto listed
pinnipeds (4 Otarids, 12 phocids, walrus) and sets forth prohibitions onintentional destruction,
mutilation, capture, removal, intentional disturbance or harassmentin the wild, as well as destruction,
alteration, ordegradation of reproductive orrestingsites, as well as retention, transport, offering for
sale, etc. There are some exemptions for very specific circumstances and additional rules regarding seal
products. These same articles also state that the prohibition onintentional capture does notapply to
accidental capture infishing gearsin the sense of EC Regulation 812/2004.

France has an overarchingregulation thatrequires vessel owners or operators engagedinany
commercial fishing operation to reportall incidental mortality of marine mammalsin the course of
commercial fishing operations to the competent or relevant management authority.

Associated documents: Arrété du lerjuillet 2011 fixantlaliste des mammiféres marins protégéssurle
territoire national et les modalités de leur protection; Modéle de FDP; Modele de JDP; Guide d’aideala
déclaration des captures accidentelles etalareconnaissance des mammiferes marins.

Finally, the document FAC_14includeslegislativereferences regarding the protection of marine
mammalsin French areas (e.g., Arrété du lerjuillet 2011 - cf. pages 3/5 - 4/5 - 5-5).

Orderof July 1, 2011 establishingthe list of marine mammals protected on national territory and the
terms of their protection:

Article 2: For the species of cetaceans and sirenians listed below, the following are prohibitedon
national territory, and in marine waters under sovereignty and under jurisdiction, and at al|
times:

l. - The intentional destruction, mutilation, capture orremoval including biological
sampling, intentional disturbance including the pursuit or harassment of animalsin the
natural environment.

. - Destruction, alteration or degradation of animal breeding sites and resting places.
These prohibitions apply to physical or biological elements deemed necessary forthe
reproduction orrest of the speciesin question, aslongasthey are actually used or
usable during the successive cycles of reproduction or rest of this species and provided
that the destruction, alteration or degradation compromises the conservation of the
species by callinginto question the proper fulfillment of the biological cycles.
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lIl.- The detention, transport, naturalization, peddling, offering forsale, sale or
purchase, commercial use or not of specimens of marine mammals taken fromthe
natural environment

e thenational territory, and inthe marine waters undersovereignty and under
jurisdiction after October 1, 1995;

e Europeanterritory,andinthe marine waters underthe sovereignty and under
the jurisdiction of the other Member States of the European Union, afterthe
date of entryinto force of the directive of 21 May 1992 referred to above.

The ban on intentional capture does not apply to accidental capture in fishing gear
within the meaning of Regulation (EC) No 812/2004 referred to above.

Article 3: For the species of pinnipeds listed below, the following are prohibited on national territory,
and in marine waters undersovereignty and jurisdiction, and at all times:

I. - The intentional destruction, mutilation, capture orremoval including biological sampling,
intentional disturbance including the pursuit or harassment of animalsin the natural
environment.

.- Destruction, alteration or degradation of animal breeding sites and resting places. These
prohibitions apply to physical or biological elements deemed necessary forthe reproduction or
rest of the speciesin question, aslongas they are actually used or usable during the successive
cycles of reproduction orrest of this species and provided that the destruction, alteration or
degradation compromises the conservation of the species by callinginto question the proper
fulfillment of the biological cycles.

Ill.- The possession, transport, naturalization, peddling, offering forsale, sale or purchase,
commercial ornon-commercial use of specimens of pinnipeds taken from the natural
environment:

e the national territory, and inthe marine waters undersovereignty and underjurisdiction

after October1, 1995;
e Europeanterritory,andinthe marine waters underthe sovereignty and underthe

jurisdiction of the other Member States of the European Union, after the date of entry
intoforce of the directive of 21 May 1992 referred to above.

The ban on intentional capture does notapply toincidental capture infishing gear.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response: Yes, France authorizes fishing activities domestically and in line with the EUregulations under
the Common Fisheries Policy.
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Articles R921-8 through R921-19 provide forvarious authorizations to be applied forandissued for
fishing, namely: permis de mise en exploitation (commissioning permit) fora (registered) fishing vessel
and a Europeanfishinglicense (which will only be issued on the basis of a valid permis de mise en
exploitation and permis d'armement (gearlicense). The explanatory text also refers to Art. L921-1 of the
CRPM.

Articles R921-8 through R921-14:
https://www.legifrance.gouv.fr/codes/section_|c/LEGITEXTO00006071367/LEGISCTA000029977
923/#LEGISCTA000033833574

Articles R921-15 through R921-19:

https://www.legifrance.gouv.fr/codes/section_|c/LEGITEXTO00006071367/LEGISCTA000029977
941/#LEGISCTA000033833569

Art. 1921-1:

In compliance with the objectives mentioned in Article L. 911-2, the harvesting of marine plants,
fishing operations forscientific purposes, the exercise of seafishing on board for professional or
leisure purposes, seafishingnotembarked on a professional orleisure basis, underwater fishing
on a professional orleisure basis and shore fishing on a professional or non-professional basis
may be subject tothe issuance of authorizations.

The purpose of these authorizationsisto allow anatural or legal personfora specificvesselto
carry out these activities for periods, in areas, for species or groups of speciesand, where
applicable, with gearand for determined volumes. They cover a maximum period of twelve
months. They are not transferable.

https://www.legifrance.gouv.fr/codes/section_lc/LEGITEXTO00006071367/LEGISCTA000022196
449/#LEGISCTA000022199818.

b. A program to monitor its fisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations
Response: France hasinstituted arequirementforall of its export fisheries to maintain 100% vessel
logbooks and hasincreased electronic monitoring systems/cameras on 115 vessels (100gillnetters and
15 trawlers) toimprove knowledge of bycatch in the Bay of Biscay.

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations
Response: Yes, France requires the keeping of afishery logbook forall fishing operations, which includes
the reporting of any incidental interactions with marinemammals. Thisisalsoinline with the EU
regulations for waters managed underthe Common Fisheries Policy.

Orderof 6 September 2018 amendingthe orderof 1July 2011 settingthe list of marine mammals
protected on national territory and the terms of their protection

Art. 1"For the purposes of scientificknowledge, any specimen of marine mammal caught
accidentallyinfishing gear must be declared by the captains of fishing vesselsin the electronic
fishinglog, inthe paperfishinglogsas well asinthe paperfishinglogs »
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The September 2018 Ministerial Order amends Article 4 of the July 2011 Marine Mammal Protection
Orderas follows: Forthe purposes of scientificknowledge, any specimen of marine mammal captured
accidentallyinafishing gear must be declared by the captains of fishing vesselsin the electronicfishing
journal, inthe paperfishingjournals, and fishinglogs... This obligation applies in accordance with the
date of start of transmission of officialdatain ERS version 3 format, defined by the decree of 2017-07-
28, amended, settingthe rulesforthe carriage and use of recording equipment and electronic
communication of datarelatingto professional fishing activities in ERS formatin version 3, on board
vesselsunderthe French flagand foreign-flagged vessels in waters under French jurisdiction. The Guide
documentliststhe protected marine mammals and provides detailed step-by-step guidance, with
graphics, on how to fillin the Fiche de Péche, Journal de Péche, and the various e-logbook computer
programs with data on marine mammal incidental captures. Finally, it provides photos, various weights
and measurements of different life stages of several marine mammal species to assist with recording
and reporting onthese catches.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigationis effective or reconsidered if not effective.

Response: France has one speciesforwhich the bycatch limitis exceeded: common dolphin/saddleback
dolphininfisheries operatingin the Bay of Biscay.

Details: Species for which the bycatch limitis being met or exceeded: Common dolphin (aka, saddleback
dolphin), (stock: Atlantic North East), bycatch limit: 1.7, total average annual mortality (bycatch
estimate): 5070.40., Number of fisheries interacting: 8; Number of fisheries contributing to bycatch
limits being exceeded: 4.

When France originally submitted its application, since itis unable to distinguish which fishery the
mortality occursin, it duplicated the value across the applicable fisheries. France clarified with NMFS
that the total annual mortality forcommon dolphinsis divided across the four fisheries.

France also noted that the International Council forthe Exploration of the Seas (ICES) suggested that the
overall population of this species of common dolphins forthe AtlanticNorth East areas is estimated
around 630,000 individuals. The French bycatch estimate of 5,070.4 in the Bay of Biscay is a fraction of
the estimated population.

France informed NMFS that as of January 1, 2019, pingerstechnology has been firstimplemented on
pelagictrawlers as a pilot project. France claimed that this technology decreased the probability of
bycatch by 65% inthe pelagictrawl fishery (i.e., cf. PIC project: In the framework of the implementation
of the PIC project, the use of DDD0O3H pingers made it possible to significantly reduce the rate of
incidental catches of marine mammals by 65% (Rimaud etal., 2018 - the reference can be found at
https://www.pecheursdebretagne.eu/wp-content/uploads/2019/03/20190214 rapportPIC_VF.pdf)).
Around 80 trawlersin the Golf de Gascogne (area27.8) were equipped with this technologyand, based
on the French national court’s decisionin 2023 and subsequentregulatory actions taken by France,
pingers use is now compulsory forthisfleet.

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service 5



Marine Mammal Protection ActImport Provisions Comparability Finding Application Final Report| France

Pingertechnology has also been required forgillnet fisheries.?

Additional projects and experiments on bycatch reduction technology are currently being carried outin
otherfisheries and fleets, especially on netters (e.g. LICADO programme (https://www.observatoire-
pelagis.cnrs.fr/pelagis/programmes/licado/?lang=en); PIFIL project for gillnet vessels:
https://www.comite-peches.fr/pifil-le-nouveau-programme-pour-developper-un-dispositif-limitant-les-
captures-accidentelles-de-dauphins-communs/). France has also increased its use of electronic
monitoring and cameras (a year-round monitoring system) to improve knowledge of the effectiveness of
bycatch reduction mitigation strategies and, regardless of fishing areas, mandated Vessel Monitoring
Systems forcommercial gearvessels.

The French national court ordered France to take actionto reduce accidental capture of small cetaceans,
including the common dolphin, bottlenose dolphin, and harbor porpoise (https://www.conseil-
etat.fr/en/news/accidental-capture-of-small-cetaceans-the-government-must-act-within-six-months-to-
ensure-the-survival-of-dolphins-and-porpoises-in-the-bay-of-biscay). The court “ordered the
Government [of France] to close fishing areas in the Bay of Biscay for appropriate periods. The aimisto
limitthe number of deaths of common dolphins, bottlenose dolphins and harbour porpoises, which can
be caught accidentally by fishing activity. These closures are in addition to acousticdeterrent devices
already used by fishing boats. A reliable estimate of the annual number of accidental catches must also
be compiled.”

As described above inthe “Summary” section, France issued a Decree on October 26, 2023, which
resultedinan extension of seasonal closures to reduce bycatch. These closures have continued annually
and have resultedina75% reduction of incidental catches of common dolphins. France will continue to
analyze datafrom these fisheries to modify the management of these fisheries past 2026.

France provided the followinginformation to describe the ongoing efforts to reduce bycatch in the Bay
of Biscay:

The French authorities launched alarge-scale experiment with two acousticdeterrent devices
(i.e. PIFILand DOLPHINFREE) to be testedin 165 vessels during the high bycatch risk period, (i.e.
from 1 Decemberto 30 April) until the 2026 bycatch risk period. The projectaims atassessing
the effectiveness toreduce the incidental catches of small cetaceans. This experimentis
regulated by the attached decree of 13 December 20243. The decree alsoforesees the
installation of electronic monitoring systems/cameras in 115 vessels (100gillnetters (GNS, GTR,
GTN) and 15 trawlers (OTM, PTM) to improve knowledge of accidental catchesin the Bay of
Biscay. The cameras will be active all yearround, even when the vessels move to another ICES
subareaand/orchange the fishinggearto ensure strict completeness of the datawhen the
vesselin question resumes its activities with high-risk gear. In addition, the French authorities
have alsointroducedthe obligatory use of VMS for vessels with an overall length of >8m using
gillnets (GTR, GNS, GTN), mid-watertrawls (OTM, PTM), demersal twin trawls (PTB) and purse
seines (PS). The data collected will provide new evidence about the bycatch risk of common
dolphins.

Pendingthe evidence of the effectiveness of the technical solutions being tested (i.e. technical
devicesin 165 vessels, camerasin 115 vessels and other means of observation), a

2 Compare with 50 CFR § 229.31 (The U.S. PacificOcean Take Reduction Plan requires the use of pingers in gilInet
fisheries).
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spatiotemporal closure of the Bay of Biscay has been decided and putin place through the
decree of 24 October2023. It corresponds to the prohibition of fishing with gearidentified as at
risk of bycatches (gillnets set (GNS), trammel nets (GTR), midwater otter trawls (OTM) and
midwater pairtrawls (PTM), bottom pairtrawls (PTB) and purse seiners (PS))from 22 January to
20 Februaryin 2024, 2025 and 2026 inthe Bay of Biscay, and more specificallyinthe French
waters of ICES subarea 8. The firstenvironmental report shows that the closure has been
effectivein 2024, with a reduction of incidental catches overthe winter period from 1 December
2023 to 31 March 2024 to 1,450 compared with an average of 5,800 overthe previous 5yearsin
the Atlanticand Western Channel (a 75% reduction of incidental catches of common dolphins).
Winter mortalities of common dolphins account foraround 2/3 of annual casualties, which
supportthe effectiveness of the closure period. This closure has proved to be very effective as
the level of mortality has decreased significantly below the Potential Biological Removal
estimated by ICES (asthe PBR objective is estimated to an annual mortality below 4927 common
dolphins). Since 2025, combinations of trammel nets and set gillnets (GTN) have also been
targeted by the spatiotemporal closure. The results of the 2025 closure on common dolphin
mortality due to accidental capture will not be known until next autumn, asforthe momentwe
only have stranding data. And these datacannot be interpreted unless they are analysedin
conjunction with the weather conditions at sea (winds in particular). These weather data will
not be available until June. Forthe moment, all we know is that the total number of standings
observed on French coasts since the start of the risk period was 407 as of March 15, whichis
lowerthaninthe previous5years.

The [ICES] South Western Waters (SWW) group is “working closely with the other Bay of Biscay
countriesto extend the closure toforeign-flagged vessels. In 2024, thiswork led to the adoption of
Commission Delegated Regulation (EU) 2024/3089 of September 30, 2024 amending Regulation (EV)
2019/1241 as regards measures to reduce incidental catches of common dolphin (Delphinus delphis) and
othersmall cetaceansin the Bay of Biscay. Withinthe SWW group, France is particularly ambitious,
especially whenitcomesto minimum observation targets forincidental catches.”

France has alsoinstituted control measures to monitor compliance with the various fishery closure
regulations. The closed period was adhered to with only one infringement.

Any updates beyond 2026 will be based onresults from the ongoing work and analysis of results this
year. France will readjustits processes and measures for 2027 and beyond based on the analysis of
results.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: Yes, the EU Habitat Directive prohibits the use of large-scale driftnets? similarto the U.S.

prohibition. Interms of whetherthere are any other gear prohibitions, thereare no TRP requirements

for U.S. fishermen for trawl gearand trawl gear is authorized in U.S. fisheries.

3 Specifically, per Regulation (EU) 2019/1241 of the European Parliamentand of the Council of 20 June 2019 on the
conservation of fisheries resources and the protection of marine ecosystems through technical measures,
amending Council Regulations (EC) No 1967/2006, (EC) No 1224/2009 and Regulations (EU) No 1380/2013, (EU)
2016/1139, (EU) 2018/973, (EU) 2019/472 and (EU) 2019/1022 of the European Parliamentand of the Council,and
repealing Council Regulations (EC) No 894/97, (EC) No 850/98, (EC) No 2549/2000, (EC) No 254/2002, (EC) No
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4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: Notapplicable. France is a party to ICCAT but ICCAT does notrequire its members to
implement any marine mammal-specific bycatch reduction measures. Nevertheless, ICCAT does require
the use of circle hooks or anotherapproved seaturtle mitigation measure inlongline fisheries fishingin
a shallow set manner, inline with requirements for U.S. fisheries operating in ICCAT, and such measures
are capable of reducing marine mammal bycatch.

France is a party to other RFMOs that the United States is not party to (GFCM and IOTC) and these other
RFMOs have encouraged its Contracting Parties, such as France, to adopt mitigation practices toreduce
incidental capture of marine mammals. Forexample, the GFCMadopted a resolution (Appendix 18:
Recommendation GFCM/44/2021/15 onthe mitigation of fisheries impacts of the conservation of
cetaceans) aimed atreducingthe incidental capture of marine mammals.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable. France and the United States do not share responsibility for managingany

transboundary stocks. There are no U.S. Take Reduction Plan requirements on trawl fisheries, and trawl

gear isdifficultto mitigate. The United States has anon-regulatory Atlantic Trawl Gear Take Reduction

Strategy containing voluntary measures.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: France indicates thatthere are no marine mammal species orstocks at high risk of extinction
in French waters or interacting with French fisheries that would require specialized or enhanced risk
reduction measures. Section 1387(f)(3) species listed as interacting with French fisheries have no
documented mortalityandinclusion of these species are likely due to historicinteraction or presence of
the speciesinthe areawhere the fishery occurs.

As described in Question 2d above, France has implemented additional measures forthe fisheries
responsible for contributing to the exceedance of bycatch limits forthe common dolphin, whichisnota
Section 1387(f)(3) species. Specifically, France hasincreased monitoring coverage through expanded
electronic monitoring, increased mitigation measures, and extended the court-ordered seasonal closure
annually through 2026. Similar efforts would likely be pursued in the United States forasimilarly-
situated marine mammal species or stock.

812/2004 and (EC) No 2187/2005/ CHAPTER 11/SECTION 2/ ARTICLE 9 (General restrictions on the use of static nets
anddriftnets).
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Any updates beyond 2026 will be based on results from the ongoing work and analysis of results this
year. France will readjustits processes and measures for 2027 and beyond based on the analysis of
results.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S. implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: The United States does not have specificmeasuresin place fortrawl gearbutthe pinger
specificationis comparable in effectiveness to similar measures required by the Pacific Offshore
Cetacean Take Reduction Plan and Harbor Porpoise Take Reduction Plan regulations. See 50 CFR 229.31
and 229.33.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Measuresin place forthese fisheries had previously been limited to the use of pingers which,

alone, were not effective at reducing bycatch below the bycatch limit. However, France has been

successful inreducing bycatchinthese fisheries through acombination of expanding pinger use,
increased monitoring, and seasonal closures. See questions 2d and 6 above.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: The use of pingers, alone, in French gillnet and trawl fisheries was not effectiveto reduce
common dolphin bycatch yearoveryear. In fact, annual bycatch rates appear to have increasedin some
years.

The French national court ordered France to take action to reduce accidental capture of small cetaceans,
including the common dolphin, bottlenose dolphin, and harbor porpoise (https://www.conseil-
etat.fr/en/news/accidental-capture-of-small-cetaceans-the-government-must-act-within-six-months-to-
ensure-the-survival-of-dolphins-and-porpoises-in-the-bay-of-biscay). The court has “ordered the
Government [of France] to close fishing areas in the Bay of Biscay for appropriate periods. The aimisto
limitthe number of deaths of common dolphins, bottlenose dolphins and harbour porpoises, which can
be caught accidentally by fishing activity. These closures are in addition to acousticdeterrent devices
already used by fishing boats. Areliable estimate of the annual number of accidental catches mustalso
be compiled.”

As described above inthe “Summary” section, France issued a Decree on October 26, 2023, which
resultedinan extension of seasonal closures to reduce bycatch. These closures have continued annually
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and have resultedina75% reduction of incidental catches of common dolphins. France will continue to
analyze datafrom these fisheries to modify the management of these fisheries past 2026.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Bycatch of common dolphins has consistently exceeded the bycatch limitfor thisspeciesin

Bay of Biscay trawl fisheries. France provided a bycatch limit of 1.7 individuals. France provided citations

for surveysand from ICES that informed the creation of this bycatch limit. The Nbestis lowerthanthe

published stock Nbest values forthe Northeast Atlanticcommon dolphin. If France had used these
values, the bycatch limit would have been 3,758.59, which would still be exceeded.

Duringthe review period, results of recent litigation were brought to our attention that a national court
has ordered France to take action to reduce accidental capture of small cetaceans, including the
common dolphin, bottlenose dolphin,and harbor porpoise. See previous discussion.

5. Therecord of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: Common dolphins were not discussed specifically during technical consultations with France.

France completedsignificant updatestoits LOFF as part of itsapplication fora Comparability Finding.

Consultations focused on updatingits LOFF and providing marine mammal interaction information for

those fisheries. At thattime, France did not volunteerinformation on specificspecies bycatch, nordid

we pursue any questions on this topic, recognizing that France would need to review its reported
information before being able to respond.

France has since updated its fisheries by consolidating species, but also consolidating geartypes. The
resultis a multi-species/multi-gear fishery where we are unable to attribute the bycatch to particular
gear types. However, NMFS is aware that most of the bycatch is occurring in gillnet and trawl fisheries.
France provided additionalinformation by email concerning recentimprovements to reduce bycatchin
these fisheries.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Notapplicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
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adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States has imposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization
Response: The RFMO that France and the United States both participatein (i.e.,ICCAT) does notrequire
its members toimplement marine mammal-specific protection measures. However, France and the
United States bothimplement ICCAT measures that also have the potentialto benefit marine mammals
and furtherinformthe fishery/marine mammal interactions (e.g., circle hooks and on-board observers).

8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: The RFMOs that France is fishingin that the United Statesis not a party to include NEAFC,
GFCM, and IOTC. NEAFC and GFCM do not have marine mammal-specific conservation measures. I0TC
requires nointentional encirclementand France indicated itis implementing this requirement. The
majority of bycatch isoccurringin the NEAFCfisheries with no required marine mammal-specific
measures.

Overall Summary for Additional Considerations

Furtherinformation provided by France (e.g., French national court and subsequent regulatory actions
to address bycatch of common dolphininthe Bay of Biscay) was pertinentin determining that France’s
marine mammal bycatch reduction programis comparable in effectiveness to the U.S. regulatory
program.

The Centerfor Biological Diversity, the Natural Resources Defense Council,and the Animal Welfare
Institute jointly submitted information to NMFS on France’s fisheries. IATC has taken the information
into consideration, as appropriate in our evaluations.

EngagementHistory

NMFS engaged in a virtual technical consultation with France during the Comparability Finding
application periodin April, 2021. NMFS and France had regularengagementincluding email exchanges
of information to seek additionalinformation and clarification on France’s application, includingin
response toits notice of preliminary partial denial of comparability.
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