Marine Mammal Protection Act Import Provisions
Comparability Finding Application Final Report

Es%nuss Germany

Summary

Based on Germany’sinitial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Germany’s exemptand exportfisheries are
comparable in effectiveness tothe U.S. regulatory program.

Germany prohibits the intentional killing (with an exception for human safety), capture, and injury of
marine mammals. Germany authorizes and licenses commercial fishing operations (per EU regulations),
requires recording and reporting on marine mammal interactions by observers onreporting forms, and
has observercoverage forits fisheries.

Germany has no export fisheries that use large-scale pelagicdriftnets orgear prohibited by a U.S. Take
Reduction Plan. Germany’s export fisheries are predominantly conducted using bottom or mid-water
trawls; only one fishery alsoincludes fishing by purse seine. Germany states that there have beenno
documented marine mammal injuries or mortalitiesinits export fisheries and therefore, marine
mammal bycatch limits have notbeen exceeded in these fisheries. Itis possible that given the gear types
predominantly used and the levels of observer coverage forthese fisheries that some level of bycatch
could go unobserved and unreported. However, the United States employs various levels of observer
coverage initsfisheries, mainly focusing on fisheries using high risk gear with interactions with high risk
species. None of the marine mammals that overlap with Germany’s export fisheries are at high risk of
extinction.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes, Germany prohibits the intentional killing (with an exception for human safety), capture,

and injury of marine mammals in the course of commercial fishing operations. Germany’s laws specific

to marine mammals are as follows:

Germany’s Law on nature conservation and landscape management (BnatSchG; 07/29/2009), Chapters5,
Section 2, Article 39 states that itis forbidden to willfully alarm wild animals or capture, injure orkill
them without good reason.
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Habitat Directive 92/43/EEC considers AnnexV species as “animal and plant species of community
interest whose takinginthe wild and exploitation may be subject to management measures. All cetacea
are considered Annex IV species. Annex|V species are “animal and plant species of community interest
inneed of strict protection.

Article 12 of the Habitat Directive: the intentional killing of Annex IV speciesis prohibited.

Federal Nature Conservation Act, Article 7, Definition #14, defines “strictly protected species as “those
specieslisted under Annex IV of the Habitat Directive 92/43/EEC.

Article 14 of the Habitat Directive: If, inthe light of the surveillance provided forin Article 11, Member
Statesdeemitnecessary, they shall take measuresto ensure that the takingin the wild of specimens of
species of wild faunaandfloralistedin AnnexV as well as their exploitation is compatible with their
being maintained at a favorable conservation status.

Germany provided additional information to clarify that “killing without good reason” underits
BnatSchG (07/29/2009), meansthatthere could be a justification forthe killingin cases if an animal
attacks a humanor if an animalis critically injured and requires euthanasia. Legal hunting and fishing are
authorized intentional killing activities but marine mammals are notincluded as species that can be
hunted or intentionally fished. Targeted killing of marine mammals as well as careless, tacitacceptance
of bycatch by non-adherence to professional good practice would be aviolation of this legislation.

Germany furtherclarified that, regardingits protections for seal species, that with the exception of
Mediterranean monk sealsand Saimaaringed seals, (which are Annex IV species), its seals are
considered Annex V species. BnatSchG; 07/29/2009 states that subject to huntingor fishing law
provisions, itis prohibited to take fromthe wild animals and plants of the specieslisted in Annex V of
Directive 92/43/EEC. The federal states can permit exceptions to alarming, capturing, injuring or killing
wild animals thatare Annex V species underthe conditions of Section 45 Paragraph 7 or Article 14 of
Directive 92/43/EEC. Germany acknowledged the possibility to exempt Annex V species from
conservation protections, but stated that it understood the language as a possibility and notas a general
exemption.

BnatSchG; 07/29/2009), Chapter5, Section 2, Article 39, paragraph 2 defines “Take” as, “the removal of
a wild organism fromits natural environment, either by killing, capture and displacement away fromits
natural habitat or by capture and retention.” Pursuant to the MMPA the term “take” meansto harass,
hunt, capture, or kill, orattempt to harass, hunt, capture, or kill any marine mammal. Given this
definition provided by Germany, we concludethatthere is a prohibition on the intentional killing of
seals.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)
Response: Yes. Although Germany answered “No” to this questioninits application, all EUMember

States are required to authorize and license commercial fishing operations that may take marine
mammals. Germany provided a copy of Commission Implementing Regulation (EU) No 404/2011 (8 April

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service 2



Marine Mammal Protection ActImport Provisions Comparability Finding Application Final Report| Germany

2011) layingdown detailed rules forthe implementation of Council Regulation (EC) No 1224/20009.
Relevantsections are asfollows:

Title Il/Chapter|/Article 3states thata fishinglicense referred toin Article 6 of the Control Regulation
shall be valid forone EU fishing vessel only and shall be issued, managed and withdrawn by Member
States for theirfishing vesselsin accordance with this Regulation and shall contain as a minimumthe
information setoutin AnnexII.

Fishinglicensesissued in accordance with Regulation (EC) No 1281/2005 shall be considered as fishing
licensesissued in accordance with this Regulation if they contain the minimum information required by
paragraph 3 of this Article and shall only be valid if the conditions onthe basis of whichithas been
issued are still met. If a fishing license has been temporarily suspended or permanently withdrawn, the
authorities of the flag Member State shall immediately inform the holder of the fishinglicense.

Title Il/Chapter|l/Article 4 states that a fishing authorization referred toin Article 7 of the Control
Regulation shall be valid forone EUfishing vesselonly and contain as a minimum the information set
outin AnnexIll. The flag Member State shall ensure that the information contained in the fishing
authorizationis accurate and consistent with the rules of the Common Fisheries Policy. Special fishing
permitsissuedinaccordance with Council Regulation (EC) No 1627/94 shall be considered as fishing
authorizationsissued in accordance with this Regulation if they contain the minimum information
required by paragraph 2 of this Article. Fishing authorizations as referred toin paragraph 2 and fishing
licensesreferredtoin Article 3(2) of this Regulation may be contained in the same document. Without
prejudice tospecial rules EUfishing vessels of less than 10 meters’ length overall which fish exclusively
inthe territorial waters of their flag Member States shall be excluded from the obligation to have a
fishingauthorization.

Germany also provided a copy of Regulation (EU) No 2017/2403 of the European Parliamentand of the
Council of 12 December 2017 on the sustainable management of external fishing fleets, and repealing
Council Regulation (EC) No 1006/2008. This regulationincludes rules forissuance of Authorizations to
Fishfor EU vessels fishing outside of EU waters, including RFMO Areas of Competence, High Seas, and
third-countries' waters. As Germany has identified that four out of five of its export fisheries operate in
anothernation's EEZ (i.e., Greenland, Norway, Morocco, Mauritania) underan Access/License/Charter
Agreement or Bilateral /Permitting Agreement, those vessels must also comply with requirements of this
regulation

b. A program to monitor itsfisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations

Response: Yes. Each of Germany’s exportfisheries has an observer program. See Table 1for details.

Table 1: Germany’s fisheries, gear, area of operation, and monitoring programs

FisheryID?! | Target species Gear Area of Operation Monitoring
program
1311 Golden redfish Singleboat bottom EEZ, Greenland, (FAO:27 | Observer Program
otter trawls, (Demersal) | Atlantic Northeast) (10-25% coverage)

1 The Fishery ID number is NOAA’s internal reference number from our IAICRS databaseand has no other
independent meaning.
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1316 Atlantic herring Midwater pairtrawls, EEZ, (FAO:27 Atlantic Observer Program
(Midwater), Midwater Northeast) (1-5% coverage)
trawls (not specified),

(Midwater), Purse
seines, (Midwater)

1320 Herrings/sardines Singleboat midwater High Seas, EEZ, Observer Program
nei?; Jackand horse | otter trawls, (Pelagic) Mauritania, Morocco, (5-10% coverage)
mackerels nei; (FAO:34 Atlantic Eastern
Mackerels nei; Central), FAO Area 34,

Porgies/seabreams Mauritania EEZ
nei; Sardinellas nei

11340 Saithe (=Pollock) Otter trawls (not High Seas, EEZ, Norway, Observer Program
specified), (Demersal) (FAO:27 Atlantic (10-25% coverage)

Northeast

10603 Beaked redfish Singleboat midwater High Seas, EEZ, Observer Program

otter trawls, (Pelagic) Greenland, (FAO:27 (25-50% coverage)
Atlantic Northeast)

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations

Response:Yes. Germany has a requirement for observers on board fishing vesselsto reportall marine
mammal mortality and seriousinjury.

In its application, Germany responded “No” to this question. In reviewing the three vessellogbook
reporting forms Germany submitted with its application, the only recorded datais specificto targetand
bycaught fish speciesand/orfish discards. There are no sections on the logbook forms to record marine
mammalsincidentally caught during fishing operations.

Germany clarified its reporting requirements for serious injury and mortality of marine mammals and
stated that althoughits regulations require vessel owners to use logbooks, they were only for
monitoring fish catch and not for monitoring bycatch of marine mammals. Germany further provided
that any marine mammal bycatch was reported by observers using observer reporting forms. All of
Germany’s exportfisheries have an observer program, however, given the levels of observer coveragein
itsexportfisheries, itis possible that some level of bycatch does occurand may notbe observed.
Germany’s application indicated thatit had no documented bycatch of marine mammalsinits fisheries
and confirmed no bycatch in fisheriesin subsequent requests for clarification.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small

2 Not elsewhere included (nei) - when the product is not specifically provided for in the Harmonized Trade System,
the description coveringsuch productis generally considered to be a “residual provision” by use of the phrase “not
elsewhere included”
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population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response: None of the marine mammals that overlap with Germany’s exportfisheries are 16 U.S.C. §

1387(f)(3) stocks. Bycatch limits have not been exceeded for any marine mammal speciesin any of

Germany’s expertfisheries.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response:Yes. PerEU regulations,?the use of large scale (greaterthan 2.5 km) drift gillnets is prohibited

to deployorhave on board vessels ordeployedin EU waters and by EU Member State fishermen. There

are no TRP requirements for U.S. fisheries for Atlantic purse seine ortrawl gear and these gears are

authorizedin U.S. fisheries.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: Notapplicable. Germany’s fisheries are not operating under RFMOs with marine mammal

conservation measures (NEAFC).

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable. There are no transboundary stocks listed as shared with Germany. Germany’s
trawl fisheries likely have low risk of interacting with marine mammals, there are no U.S. Take Reduction
Planrequirements ontrawl fisheries, and trawl gear is difficult to mitigate. The United States hasanon-
regulatory Atlantic Trawl| Gear Take Reduction Strategy containing voluntary measures but these
measures do notapplyto any species similartothose that may interact with Germany’s fisheries.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to

3 Specifically, per Regulation (EU) 2019/1241 of the European Parliamentand of the Council of 20 June 2019 on the
conservation of fisheries resources and the protection of marine ecosystems through technical measures,
amending Council Regulations (EC) No 1967/2006, (EC) No 1224/2009 and Regulations (EU) No 1380/2013, (EU)
2016/1139, (EU) 2018/973, (EU) 2019/472 and (EU) 2019/1022 of the European Parliamentand of the Council,and
repealing Council Regulations (EC) No 894/97, (EC) No 850/98, (EC) No 2549/2000, (EC) No 254/2002, (EC) No
812/2004 and (EC) No 2187/2005/ CHAPTER 11/SECTION 2/ ARTICLE 9 (General restrictions on the use of static nets
anddriftnets).
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what is or would be required in the United States? (Include in the response if the nation

has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §

1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)
Response: Notapplicable. There are no marine mammal stocks that are not transboundary and
considered at high risk of extinctioninteracting with any of Germany’s fisheries.

Additional Considerations

In reviewinganation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S. implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Notapplicable.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Notapplicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: Notapplicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Notapplicable.

5. Therecord of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nationand
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: Consultations with Germanyin 2021 focused on updatingits LOFF to reflectall products
exportingtothe United States and highlighting the questions asked in the application. NMFS held a
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technical consultation with the EU at the EC headquartersin Brusselsin 2019. Arepresentativefrom
Germany was present atthe meetingand engaged activelyinthe discussion.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Notapplicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States has imposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Notapplicable.

8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Germany has two fisheries that participate in fisheries underthe governance of the North

East AtlanticFisheries Commission (NEAFC). Fishery ID No. 10603, fishing using pelagicottertrawlsand

Fishery IDNo. 11340 usingdemersal ottertrawls. NEAFC does not have any marine mammal

management measures.

Overall Summary for Additional Considerations
The additional considerations were not pertinentto determining whetherthe nation’s marinemammal
bycatch reduction programis comparable in effectiveness to the U.S. regulatory program.

EngagementHistory

NMEFS engaged in a virtual technical consultation with Germany during the Comparability Finding
application period in May 2021. NMFS and Germany had regularengagementincluding emailexchanges
of information to seek additionalinformation and clarification on Germany’s application.
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