Comparability Finding Application Final Report

Es?enms Guatemala

Summary

Based on Guatemala’sinitial application,its responses to the clarification questions, and the information
described below, NMFS has determined that all of Guatemala’s exemptand exportfisheries are
comparable in effectiveness tothe U.S. regulatory program.

Guatemalaprohibits the intentional killing or serious injury of marine mammals and authorizes fishing
through a permitor license. Guatemaladoes not require recording and reporting on marine mammal
interactions, but has a landinginspection formthatincludes a write-in category that could be used for
reporting bycatch. Humpback whales (potentially 16 U.S.C. § 1387(f)(3) stocks) could co-occur with
Guatemalaexportfisheries; however, the geartypes of the export fisheries (purseseine, bottom trawl,
and longline) suggest arelatively low risk for hooking and entanglement of humpback whale.
Guatemala’s purse seine fishery underthe International Commission for the Conservation of Atlantic
Tunas (ICCAT) is currently inactive. There are also ho relevant U.S. Take Reduction Plans (TRP) for
humpback whales and longline, purse seine, ortrawl fishing.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes. Guatemala prohibits intentionally capturing or fishing all marine mammals, seaturtles,
and otherspeciesthatare declared threatened orin danger of extinction, in accordance with the
provisions of the Ministry of Agriculture, Livestock, and Food, the Ministry of Environment and Natural
Resources, and other national and international institutions (Article 80 underthe General Law on
Fisheries and Aquaculture (Decree 80-2002) and its Regulations (Government Agreement 223-2005)). In
addition, Article 24 provides forregulations to be promulgated regarding procedures and devices to
release marine mammals, marine turtles, and otheranimals incidentally caughtin fishing operations.

Marine Mammal Protection Act Import Provisions
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2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response:Yes, Guatemalarequires licenses forits commerecial fisheries. Article 52 of the General Law on
Fisheries and Aquaculture (Decree 80-2002) and its Regulations (Government Agreement 223-2005)
states that fishing willbe authorized through apermitorlicense.

b. A program to monitor its fisheries for incidences of marine mammal mortality and
serious injury in the course of commercial fishing operations

Response:Yes, to some degree. Guatemala has landinginspections and authorization forms (Table 1).
The “Landing Inspection Form” is used for fishing gear such as longline, purse seine, and others and
includes awrite-in species category that could presumably be used for bycatch. In 2021, Guatemala
stated that there are no data on incidental capture of marine mammalsin any fishing gearduringthe
lastfive years. Guatemalaalso has a purse seine fisheryin the Eastern Tropical Pacificunderthe Rule
Does Not Apply. (Tuna purse seine fishing vessels with a carrying capacity of 400 short tons or greater
that are governed by the Agreement on the International Program forthe Conservation of Dolphins are
not required to apply forandreceive acomparability finding.)

Table 1: Guatemala Export Fisheries

Fishery | Targetspecies | Gear Area of Operation Monitoring
ID? program
1261 Marineshrimps | Bottom trawls EEZ, (FAO:77 Pacific Eastern Landingand
nei? (not specified), | Central), Pacific, EEZ certification
(Midwater) reporting forms
1262 Dolphinfishes Longlines (not High Seas, EEZ, (FAO:77 Pacific Landingand
nei, Snappers specified), Eastern Central), Pacific, EEZ, Inter- | certification
nei, Tunas nei, (Surface) American Tropical Tuna reporting forms
Commission Convention Area
1263 Marineshrimps Bottom trawls EEZ, Ivory Coast, (FAO:31 Atlantic Landingand
nei (not specified), | Western Central), Atlantic, EEZ certification
(Bottom) reporting forms

1 The Fishery ID number is NOAA’s internal reference number from our IAICRS databaseand has no other
independent meaning.

2 Not elsewhere included (nei) - when the product is not specifically provided for in the Harmonized Trade System,
the description coveringsuch productis generally considered to be a “residual provision” by use of the phrase “not

elsewhere included”.
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14383 Bigeye tuna, Purseseines, High Seas, Ivory Coast, (FAO:34 Landingand
Skipjacktuna, (Midwater) Atlantic Eastern Central, FAO:47 certification
Tunas nei, Atlantic Southeast, FAO:31 Atlantic | reporting forms

Western Central), Atlantic, EEZ,
International Convention for the
Conservation of Atlantic Tuna
Convention Area, Liberia EEZ

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations

Response:No. Thereisnorequirementin eitherthe national fisheries law oritsimplementing regulation
(General Law on Fisheries and Aquaculture (Decree 80-2002) and its Regulations (Government
Agreement 223-2005)) to record and report on marine mammal interactions. Article 24 of the Law
provides forthe competentagency to specify the "devices and maneuvers that must be carried out to
release marine mammals, marine turtles, and otherthreatened and endangered species caughtduring
fishing operations, in accordance with international agreements to which Guatemalais asignatory" and
that these will be setforthina specificregulation. Article 24 provides forregulations to be promulgated
regarding procedures and devices to release marine mammals, marine turtles and otheranimals
incidentally caughtinfishing operations. The “Landing Inspection Form” that covers fishing gearsuch as
longline and purse seine has a write-in category for “otherspecies.”

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response: Unknown. Common bottlenose dolphin; common dolphin; false killer whale; humpback
whale; pantropical spotted dolphin; and spinnerdolphin are listed as occurringin Guatemala’s waters;
however, Guatemalastated there has been no reported bycatch.

Humpback whales are the only 16 U.S.C. § 1387(f)(3) stock listed by Guatemalathat could potentially co-
occur with the exportfisheriesthatfishin FAO Areas 31, 34, 47, and 77 (see Table 1 above). Fishery ID
1261 (bottomtrawl) and Fishery ID 1262 (longline) operate in FAO Areas 77, which potentially co-occurs
with the Central American stock of humpback whale (16 U.S.C. § 1387(f)(3) stock). The purse seine
fishery under ICCAT (Fishery ID 1438) (two vessels, currently inactive) has operated previously in FAO
Areas 31, 34, 47. FAO Area 34 overlaps with the Cape Verde humpback whale stock (16 U.S.C. §
1387(f)(3) stock at a high risk of extinction). Guatemala has landing reporting forms for the fisheries and
does nothave any mitigation measures.

3 Two vessels, currency inactive. https://www.iccat.int/en/VesselsRecord.asp

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service 3



Marine Mammal Protection ActImport Provisions Comparability Finding Application Final Report| Guatemala

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: While it does not appearthat Guatemala prohibits the use of large-scale driftnet fishing, none

of Guatemala’s fisheries use large-scaledrift gillnet gear, and no otherinformation submitted suggests it

uses gear prohibited by the United States.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: The United States and Guatemala are both members of Inter-American Tropical Tuna
Commission (IATTC) and ICCAT. Neither RFMO has binding marine mammal bycatch reduction
requirements. Guatemala has a longline fishery (IATTC) and a purse seine (ICCAT) fishery. IATTC
Resolution C-19-08 requires 5% observer coverage on vessels greater than 20 m long. ICCAT
Recommendation 16-14 requires a minimum of 5% observer coverage in pelagiclongline, purse seine,
baitboats, traps, gillnets, and trawl fisheries. Both RFMOs require reporting marine mammal bycatch.

None of Guatemala’s longline vessels are greater than 20 meters and thus are not required to have
observercoverage under |ATTC. Guatemala’s ICCAT purse seine fisheryis currently inactive.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable. Humpback whale (stock unknown) is a possible transboundary stock.

However, the geartypes used by the exportfisheries (trawl, purse seine, and longline) are unlikely to

interact with humpback whales and there are norelevant U.S. TRPs as the Atlantic Large Whale TRP

doesnotinclude longline gear.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response:The ICCAT purse seine fishery (Fishery ID 1438), currently inactive, previously operated in FAO

Areas 31, 34, 47. FAO Area 34 overlaps with the Cape Verde humpback whale stock (16 U.S.C. §

1387(f)(3) stock at a high risk of extinction). However, the geartypes of the export fisheries (purse seine,

bottom trawl, and longline) suggest arelatively low risk for hooking and entanglement of humpback

whale. Guatemala does not have any mitigation measures.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:
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1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Notapplicable.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Notapplicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: Notapplicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Notapplicable.

5. Therecord of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nationand
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: NMFS and Guatemalaheld atechnical consultation onJune 22, 2021.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Notapplicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
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party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States hasimposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Guatemalaand the United States are both parties of ICCAT (purse seine) and IATTC (longline).
See response toQuestion 4.

8.

For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Notapplicable.

Overall Summary for Additional Considerations

The additional considerations were not pertinent to determining whetherthe nation’s marine mammal
bycatch reduction programis comparable in effectiveness tothe U.S. regulatory program.

EngagementHistory

NMFS and Guatemala engagedin atechnical consultation onJune 22,2021 as well as numerous email
exchanges of information. Guatemala was responsive to emails.
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