Comparability Finding Application Final Report

Es%nuss Japan

Summary

Based on Japan’sinitial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Japan’s exemptand export fisheries are comparable
in effectivenesstothe U.S. regulatory program.

Japan prohibits the take of cetaceans and sealsin fisheriesin general, butif an animal isaccidentally
caughtinthe fisherythenaslongas permissionisreceived fromthe prefecture where the fishery occurs
the animal can be utilized. Utilizingan animal caughtincidental to afishery as well asdomesticwhaling
activitiesinJapan’s coastal waters and EEZ are governed under separate regulations, specificto whaling
for domesticconsumption. No fish orfish products caught from fisheries whaling for domestic
consumption are exported to the United States.

Japanrequireslicenses forcommercial fishing. Japan has a monitoring program forits export fisheries.
Japanrequiresvessel operatorstoreportall incidental injuries and mortalities of marine mammals that
have occurred as a result of fishing operations. Japan has some mitigation measuresin place for
fisheries that have bycatch of 16 U.S.C. § 1387(f)(3) species.

Japan does prohibitthe pelagicdrift gillnet fishery in accordance with the Ministerial Ordinance. The
United States and Japan are both members of IATTC, ICCAT, NAFO, NPFC, and WCPFC. Japan follows the
requirements forthese RFMOs. Japan shares five transboundary stocks with the United States: western
North Pacifichumpback whale, western North Pacificgray whale, fin whale, northern furseal, and North
Pacificright whale. Western Stellersealions are also most likely atransboundary species. All of them are
16 U.S.C. § 1387(f)(3) stocks.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes. Japan prohibits the intentional killing or serious injury of marine mammalsinthe course

of commercial fishing operations.
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Japan prohibits the take of cetaceans and sealsinfisheries, butif an animal isaccidentally caughtin the
fishery and the person obtains permission from the prefecture where the fishery occurs, the person can
utilize the animal. Separate regulations govern whaling for domesticconsumption in Japan’s coastal
waters and EEZ and utilizinganimals incidentally captured in fisheries for domesticconsumption.

Ministerial ordinance for fisheries licenses and enforcement (excerpt) (provisional translation)
(Prohibition of the Capture of Baleen Whale, etc.):

Article 91 - Any person otherthan coastal base type whale fishery operators or mother ship type whale
fishery operators must not capture baleen whales and sperm whales (herein after baleen whale, etc.).
However, this does not apply towhere a baleen whale, etc. is unintentionally caught as bycatch during
the operation of fisheries which are otherthan the coastal base type whale fishery orthe mothership
type whale fishery and separately specified and publicized by the Minister of Agriculture, Forestry and
Fisheries, orwhere abaleen whale, etc., has stranded or drifted ashore and meet the separately
specified and publicized conditions by the Minister of Agriculture, Forestry and Fisheries is captured.

(Prohibition of the capture of tooth whales)

Article 93 - Any person otherthan coastal base type whale fishery operators must not capture tooth
whales (excluding sperm whales, same appliesin the following paragraph). However, this does not apply
where the fishery for capturing tooth whales (limited to Dall's porpoises (including Rikuzen type Dall's
porpoises), Pacificwhite-sided dolphins, striped dolphins, bottlenose dolphins (bottle-nose dolphins),
spinnerdolphins (pantropical spotted dolphin), Risso's dolphins, short-finned blackfishes (short-finned
pilotwhales),false killer whales, Rough-toothed dolphin or Melon-headed whale) operated underthe
permission of the prefectural governor pursuanttothe provisions of paragraph 1 Article 57 or

paragraph 1 Article 119 of the fishery act.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response:Yes. Japan requires licenses for commercial fishing operations.

The Fishery Act (Act No. 267 of December 15, 1949) Chapterlll, Section 1, Article 36 (1 and 2) states that
a personwhointendsto operate a fishery usingaship specified by Order of the Ministry of Agriculture,
Forestry and Fisheries must obtain permission from the Minister of Agriculture, Forestry and Fisheries
for each ship. The Order of the Ministry of Agriculture, Forestry and Fisheries referred toin the
preceding paragraphis prescribed forafishery forwhichitis necessary to take restrictive measures for
fishery managerand ships used by the fishery managers (including fishing equipment used on aship) for
fisheries adjustment (referring to adjustment necessary for preventing reproduction of specified fishery
resources frombeingimpeded, preserving and controlling fishery resources other than specified fishery
resources or preventing disputes concerning the use of fishing grounds; the same applies hereinafter)
and forwhichit isfound appropriate to take the measuresintegrally because an agreement exists
between governments, afishing ground extends overawide area, and there exist any otherreasons
specified by Cabinet Order.
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b. A program to monitor its fisheries for incidences of marine mammal mortality and
serious injury in the course of commercial fishing operations

Response: Yes. Japan has a monitoring program forits exportfisheries.

High seas fisheries operating underaregional fishery management organization (RFMO) have observer
programs, which can estimate marine mammal bycatch with some level of statistical confidence. These
RFMOs alsorequire logbooks.

For coastal fisheries, Japan requires self-reporting of bycatch. Japan hasindicated no bycatch in the vast
majority of its fisheries.

Although Japanindicatedinits application that fishery IDs 1672 and 1675 did not have a monitoring
program, Japan clarified viaemail correspondencethatit does have a bycatch reporting program forall
of its exportfisheries.

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations
Response:Yes. Japan requires vessel operators toreportall incidental injuries and mortalities of marine
mammals that have occurred as a result of fishing operations according to the Notification of Fisheries
Agency Director No. 1004/No. 2 water pipe No. 1586.

Section 2(2): Report of capture (related to Article 91, Paragraph 2 of the Ministerial Ordinance). Those
who bycatch baleen whales by set-net fishing and whiskers shall notify the Minister of Agriculture,
Forestry and Fisheries. A person who catches whales, etc. (hereinafter referred to as “a person who
catches baleenwhales, etc.”) shall, based on the provisions of Article 1, paragraph 2, reportthe matters
listed in eachitem of the same paragraphs to the Minister of Agriculture Forestry and Fisheries. In
addition, when not using baleen whales (returning live animals to the sea or buryingthem, disposal by
burning, incineration, etc.) the person catching it must report the capture. The reportshould be
submitted by the person (inthe case of an organization or (if applicable, the representative) that
captured baleen whales, etc. shall notify the Minister of Agriculture, Forestry and Fisheries within three
days from the date of capturingthe baleen whale, etc. pursuantto Appendix 1, the said baleen whale,
etc. must be reported without delay viathe prefectural governorwho hasjurisdiction overthe location
where the fish was captured.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response: Yes. Japan has some mitigation measuresin place forfisheries that have bycatch of 16 U.S.C.
§ 1387(f)(3) species.

Japan has co-occurrence of 16 U.S.C. § 1387(f)(3) species with its export fisheries. These speciesinclude
finwhale, humpback whale (North Pacific), Indo-Pacificfinless porpoise (coastal Japan), narrow-ridged
finless porpoise (5stocks), and North Pacificright whale. The Inland Sea stock of narrow-ridged finless

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service 3



Marine Mammal Protection ActImport Provisions Comparability Finding Application Final Report| Japan

porpoise and the humpback whale are the two species that have interactions with Japan’s fisheries. The
bycatch numbers for neither of these species exceeds the bycatch limit.

For all of its exportfisheries, Japan selected the larger North Pacificstock as recognized by the IWC,
whichisnot a stock as listed underthe Endangered Species Act. The endangered stock of western north
Pacifichumpback whales appears to be the more appropriate stock to be selected. Japan has stated that
the IWC has discussed the stock structure of humpback whales and the only publicized stock by the IWC
inthe PacificOceanis “North Pacific.” Thisis still a point of controversy and likely deserves further
bilateral discussion to resolve. That said, humpback whale bycatchis negligible. Bycatch of all other large
whale 16 U.S.C. § 1387(f)(3) species (fin whaleand North Pacificright whales) isrecorded as zerointhe
bycatch reporting system.

See Table 1 for the bycatch mitigation measures forthe fisheries that have had interactions with these
species.

Table 1. Bycatch information for Japan’s 16 U.S.C. § 1387(f)(3) species and mitigation measures

Species Stock Bycatch Bycatch | Fishery | Mitigation measures Bycatch
#Hs limit ID limit
exceeded
Narrow-ridged | Inland Sea 0.8 92.03 1575 safehandling/release No
finless practices and usingthe
porpoise whale grounding

countermeasure manual
which covers bycaught

animals
Narrow-ridged | Inland Sea 0.8 92.03 1577 safehandling/release No
finless practices and usingthe
porpoise whale grounding

countermeasure manual
which covers bycaught

animals
Narrow-ridged | Inland Sea 1.2 92.03 1692 safehandling/release No
finless practices and usingthe
porpoise whale grounding

countermeasure manual
which covers bycaught

animals
Narrow-ridged | Inland Sea 1.2 92.03 1693 safehandling/release No
finless practices and usingthe
porpoise whale grounding

countermeasure manual
which covers bycaught
animals
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Narrow-ridged | Inland Sea 0.2 92.03 10965 safehandling/release No
finless practices and usingthe
porpoise whale grounding

countermeasure manual
which covers bycaught

animals
Humpback North 0.5 206.56 3494 net tending (applicableto No
whale Pacific static gears), no

intentional encirclement,
safehandling/release
practices, marine mammal
identification guides,and
usingthe whalegrounding
countermeasure manual
which covers bycaught
animals

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?
Response: Unclear. Japanstates thatit does prohibit the pelagicdrift gillnet fisheryin accordance with
Ministerial Ordinance. The Indian Ocean Tuna Commission’s (IOTC) Resolution 17/07 prohibits the use of
large-scale driftnetsinthe IOTCarea. Japan has been assessed as non-compliant with Resolution 17/07
becauseiteitherhasnot provided legislation that has banned the use of large-scale driftnetsin the IOTC
area of competence orhas provided legislation that does not coverall vessels operating beyond
territorial waters, ordoes notinclude aspecificlegal reference ortextonthe ban.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response:Yes. The United States and Japan are both members of the Inter-American Tropical Tuna
Commission (IATTC), International Commission forthe Conservation of Atlantic Tunas (ICCAT),
Northwest Atlantic Fisheries Organization (NAFO), North Pacific Fisheries Commission (NPFC), and
Western and Central Pacific Fisheries Commission (WCPFC). Both the United States and Japan follow the
requirements forthese Regional Fisheries Management Organizations (RFMO).

The table below is organized by RFMO and includes the mitigation measures, which largely consist of
safe handlingandrelease and no setting when marine mammals are sighted in the area.

IATTC does not have specificmarine mammal bycatch reduction measures. IATTC requires the use of
circle hooks forsea turtlesin longline fisheries, which may benefit marine mammals. ICCAThas no
mitigation measures for marine mammal bycatch mitigation. NAFO has no mitigation measures for
marine mammal bycatch mitigation. NPFChas arequirementin the bottomlinefisheries toreport
bycatch of marine mammals, but no conservation measures to mitigate bycatch. WCPFC has CMMs
2011-03 and 2018-04. CMM 2011-03 prohibitsintentionally settinga purse seine neton a school of tuna
associated with acetacean, and if a cetaceanis unintentionallyencircled, the vessel must take all
reasonable stepsto ensure safe release of the cetacean. Italsorequires areport be made to relevant
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authorities about the encirclement. CMM 2018-04 requires usingcircle hooks forlonglinegear. Thisis
not specifically formarine mammals, butit has a benefit for mitigation marine mammal bycatch.

Table 2. Bycatch information for Japan’s RFMO fisheries and mitigation measures

Fishery | Actual Target Species Gear Type | RFMO Mitigation measures
ID bycatch
12146 Y Albacore, Longlines IATTC No setting when marinemammals
Bigeye tuna, (Surface) aresightedinthe area, Safe
Pacific bluefintuna, handlingandreleasepractices,
etc. Code of Conduct
1637 Y Albacore, Longlines ICCAT No setting when marinemammals
Atlantic bluefin tuna, (Surface) aresightedinthe area, Safe
Bigeye tuna, etc. handlingandreleasepractices,
Code of Conduct
1670 N Amer. Plaice(=Long Trawls NAFO Safe handlingandrelease
rough dab), (Bottom) practices, Code of Conduct
Atlantic cod, etc.
1567 N Anchovies/etc. nei*, Purse NPFC Move on rules, No intentional
Carangids nei, etc. seines encirclement, No setting when
(Pelagic) marinemammals are sighted in
the area, Safe handlingand
releasepractices, Other
1668 N Pelagic armourheads Trawls NPFC Safe handlingandrelease
nei, (Bottom) practices, Code of Conduct
Splendid alfonsino
1671 N Oreo dories nei, Gillnets and | NPFC Safe handlingandrelease
Pelagic armourheads entangling practices, Code of Conduct
nei, etc. nets
(Bottom)
1635 Y Albacore, Longlines WCPFC No setting when marinemammals
Bigeye tuna, (Surface) aresightedinthe area, Safe
Pacific bluefin tuna, handlingandreleasepractices,
etc, Code of Conduct
3489 N Anchovies nei, Driftnets WCPFC Safe handlingandrelease
Herrings/sardines nei, | (Midwater) practices, Marine mammal
etc. identification guides, Code of
Conduct
3491 N Bastard halibut, Longlines WCPFC Safe handlingandrelease
Marlins,sailfishes,etc. | (Bottom), practices, Marine mammal
nei, etc. Longlines identification guides, Code of
(Midwater) Conduct
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11165 N Albacore, Longlines WCPFC Move on rules, No setting when
Bigeye tuna, (Midwater) marinemammals are sighted in
Black marlin, etc. the area, Safe handlingand

releasepractices, Captainand
crew training, Code of Conduct

11987 N Albacore, Trolling WCPFC No setting when marinemammals
Pacific bluefintuna, lines aresightedinthe area, Safe
etc. (Surface) handlingandreleasepractices,

Code of Conduct

*not elsewhere included (nei) - when the product is not specifically provided for in the Harmonized Trade System,
the description coveringsuch productis generally considered to be a “residual provision” by use of the phrase “not
elsewhere included”

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response:Yes. Japan sharesfive transboundary stocks with the United States: western North Pacific

humpback whale, western North Pacificgray whale, fin whale, northern furseal, and North Pacificright

whale. Western Stellersealions are notlistedin ourtransboundary listforJapan, but this speciesisalso
most likely atransboundary species. All of themare 16 U.S.C. § 1387(f)(3) stocks. Japan’s fisheries are
comparable in effectiveness tothe U.S. program and whatis required undertake reduction plans.

In the application, Japanindicated bycatch of some marine mammals forall of its exportfisheries. Japan
provided datafrom 2016 to 2019 or 2016 to 2020 for its marine mammal species. In many cases the
numbers Japan provided were zeroes (orunknown) orthe numbers were small enoughthatledtoa
calculation of zero for the average annual mortality and injury numbers forthe species. However, there
are bycatch numbers provided for some species and fisheries.

See Table 3 for the average annual mortality and injury and bycatch limit for each of the transboundary
stocks. In all cases, Japanindicated that the bycatch limitis not exceeded. Itis likely thatJapan has more
bycatch than what has beenreported.

None of the transboundary species are includedina U.S. take reduction plan. However, some of the
gear typesJapanuses could be similarto several geartypes covered underatake reduction plan. The
plansare: AtlanticTrawl| Gear Take Reduction Plan (ATGTRP); Atlantic Pelagic Longline Take Reduction
Plan (APLTRP); False Killer Whale Take Reduction Plan (FKWTRP). The FKWTRP uses weak circle hooks
and safe handling/release practices. Itis unknown if Japan uses circle hooks, butitdoes require safe
handling/release practices. The trawl TRP only uses voluntary mitigation measures of reducing the
numberof turns and tow times when fishing at night and increasing communication between vessels
aboutthe presence orincidental capture of marine mammals to reduce the risk of marine mammal
bycatch in areas with elevated bycatch risk.

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service 7



Marine Mammal Protection ActImport Provisions Comparability Finding Application Final Report| Japan

Table 3. Japan and U.S. transboundary species and bycatch limits

Species Stock Avg. mortality + Bycatch limit Bycatch limit
injury exceeded
Humpback whale Western North 1.6 206.56 No
Pacific
Gray whale N/A N/A N/A N/A
Finwhale Global 0 200 No
Northern fur seal Global 0 19500 No
Right whale Western North 0 0.6 No
Pacific
Steller sealion Global 0 2397.87 No

All of Japan’s fisheries have bycatch reporting and monitoring (see question 2b above).

For mitigation measuresinJapan’sfisheries, NMFS has grouped the various types of gearand listed the
mitigation measures foreach geartype. These mitigation measures listed are forthe gear typein
general and foreach individualfishery, it will employ some combination or all of these mitigation
measures.

Nets (pound, gillnet, drift): net tending (applicable to staticgear); nointentional encirclement;
safe handling/release practices; marine mammal identification guides; code of conduct related
to the use of the manual on stranded and bycaught marine mammals

Purse seine: move onrules; nointentional encirclement; no setting when marine mammals are
sighted inthe area; safe handling/release practices; good fishing practices

Pot/traps: no settingwhen marine mammals are sighted in the area; safe handling/release
practices; good fishing practices; code of conduct related to the use of the manual on stranded
and bycaught marine mammals

Lines (longlines, trolling lines, vertical lines): weak rope/line; safe handling/release practices;
code of conduct related to the use of the manual on stranded and bycaught marine mammals
Trawls (single, otter, single/pair, midwater): time/area closures; gear prohibitions (related to the
otterboard and ground rope); no settingwhen marine mammals are sighted in the area; safe
handling/release practices; code of conduct related to the use of the manual on stranded and
bycaught marine mammals

ligs:temporal closure; no setting when marine mammals are sighted in the area; safe
handling/release practices; code of conduct related to the use of the manual on stranded and
bycaught marine mammals

Japanshouldlook at the readily available scientificliterature and RFMO CMMs to add relevant
mitigation measurestoits own fisheries. Examplesinclude: time/areaclosures forall fisheries, pingers,
excluderdevices, escape panels, etc.
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For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

U.S. implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Notapplicable.

2.

The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Notapplicable.

3.

Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: Notapplicable.

4,

Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Notapplicable.

5.

The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nationand
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries
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Response:Japanin May 2018, April, September, and November 2021, and December 2022 as wellasa
consultation with the Japanese embassy in Washington D.C. Japan provided additional information via
email.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Notapplicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States hasimposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Notapplicable.

8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation'simplementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response:Japanisa memberof four RFMOs where the United Statesis nota member. The RFMOs are:

the Commission forthe Conservation of Southern Bluefin Tuna (CCSBT), Indian Ocean Tuna Commission

(I0TC), South East Atlantic Fisheries Organization (SEAFO), and Southern Indian Ocean Fisheries

Agreement (SIOFA). None of these RFMOs have CMM s related to marine mammal bycatch. Other

requirements, such as forobservers and reporting, are similarto whatis required under most RFMOs.

Overall Summary for Additional Considerations
Japanis a memberof four RFMOs to which the United Statesis not a member. The RFMOs are CCSBT,

IOTC, SEAFO, and SIOFA. None of these RFMOs have CMMs related to marine mammal bycatch. Other
requirements, such as for observers and reporting, are similarto whatis required under most RFMOs.

EngagementHistory
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NMEFS held technical consultations with Japan in May 2018, April, September, and November 2021, and
December 2022 as well as a consultation with the Japanese embassy in Washington D.C. Japan provided
additional information via email.
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