
 

 

Marine Mammal Protection Act Import Provisions 
Comparability Finding Application Final Report 

Kenya 

Summary 
Based on Kenya’s initial application, its responses to the clarification questions, and the information 
described below, NMFS has determined that the following fisheries are comparable in effectiveness to 
the U.S. regulatory program: Exempt Fishery IDs 1755, 1756, and 1757. Export Fishery ID 1758 is not 
comparable in effectiveness as it is a multi-gear fishery including gillnets that have a high likelihood of 
entangling marine mammals, including potentially 16 U.S.C. § 1387(f)(3) stocks/species, such as the 
Indian Ocean humpback dolphin. There is also a lack of marine mammal bycatch monitoring for gear 
types besides longline fishing and no mitigation measures. 

Kenya prohibits the killing of marine mammals in Kenyan maritime zones and the directed fishing for 
marine mammals, licenses commercial fishing operations, and requires safe release of marine mammals 
if incidentally caught. The United States and Kenya are not members of the same RFMO and do not 
share any transboundary stocks. Longline (industrial) fishing has an observer program that includes 
marine mammal bycatch monitoring. Kenya has a marine mammal sighting and stranding network that 
collects data and generates reports. 

Fisheries that are not recommended for Comparability Finding 

Fishery 
ID1 

Target Species Gear Type Area Rationale for Denial 

1758 Giant tiger prawn, 
Marine fishes nei 2, 
Marine shells nei, 
Octopuses nei, Rock 
lobsters nei, Sea 
cucumbers nei, 
Snappers nei, Spiny 
lobsters nei, 

Dropline, (Midwater), 
Gil lnets and entangling 
nets (not specified), 
(Midwater), Hand 
collection, (Bottom), 
Longlines (not 
specified), (Pelagic), 
Spears, (Demersal), 

High Seas, 
EEZ, (FAO:51 
Indian Ocean 
Western), 
51.5, Indian 
Ocean 
inshore 
waters 

Gear with high-risk of 
entanglement risk with 16 
U.S.C. § 1387(f)(3) 
species/stock. 

Lacks bycatch monitoring and 
reporting for gear with high-
risk of entanglement. 

                                                                 
1 The Fishery ID number is NOAA’s internal reference number from our IAICRS database and has no other 
independent meaning. 
2 Not elsewhere included (nei) - when the product is not specifically provided for in the Harmonized Trade System, 
the description covering such product is generally considered to be a “residual provision” by use of the phrase “not 
elsewhere included.” 
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Swordfish, Yellowfin 
tuna 

shrimp/prawn trawl, 
(Midwater) 

No mitigation measures for 
gear with high-risk of 
entanglement. 

 

Comparability Finding Analysis 
1. Does the nation have a prohibition on the intentional killing or serious injury of marine 

mammals in the course of commercial fishing operations? OR Does the nation have 
procedures to reliably certify that fish and fish products were not caught in association 
with the intentional killing or serious injury of marine mammals in the course of 
commercial fishing operations? 

Response: Yes. Kenya prohibits directed fishing for marine mammals and requires safe release of marine 
mammals if incidentally caught. The Fisheries Management and Development Act, No. 35 of 2016, 
Section 46 states under (1) that: “no person shall engage in fishing for marine mammals in Kenya fishery 
waters or use any port in Kenya for the purpose of equipping or supplying a vessel intended to be used 
for fishing for marine mammals, and under (2) that: any marine mammal caught either intentionally or 
unintentionally shall be released immediately and returned to the waters from which it was taken with 
the least possible injury.” 

The Fisheries Act, Chapter 378, (Revised 2012), Section 51. Protection of marine mammals and turtles, 
prohibits the killing of marine mammals in the Kenyan maritime zones.  

(1) The maritime zones of Kenya are declared to be a marine mammal and turtle sanctuary. 
(2) No person shall— 

(a) kill any marine mammal or turtle; 
(b) chase any marine mammal or turtle with intent to kill; 
(c) harass any marine mammal or turtle so as to disturb its behaviour or breeding habits; or 
(d) take any marine mammal or turtle, alive or dead, including any marine mammal or 

turtle stranded on land. 

(3) Where any marine mammal or turtle is caught or taken unavoidably during fishing, such 
marine mammal or turtle shall, whether it is alive or dead, be released immediately into the 
waters. 
(4) Any person who contravenes this regulation shall be guilty of an offence and liable to a fine 
not exceeding twenty thousand shillings or to imprisonment for a term not exceeding two years 
or to both. 

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction 
program, for purposes of compliance with the import provisions, is defined as having the 
following components: 

a. The ability to control/monitor its fishing operations that may take marine mammals 
(e.g., authorizations, permits, licenses, and/or registrations for vessels) 
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Response: Yes. Under Fisheries Management and Development Act, No. 35 of 2016, Section 84, a license 
is required for: “(a) using an industrial fishing vessel for fishing or fishing related activities in the Kenya 
fishery waters; (b) using a semi-industrial fishing vessel for fishing or related activities in the Kenya 
fishery waters; (c) using an artisanal fishing vessel for commercial purposes; (d) commercial aquaculture; 
and (e) such other activity or activities within the scope of this Act for which a license or authorization 
may be required by the management measures in an applicable Fisheries Management Plan adopted in 
accordance with the requirements in this Act, or as may be prescribed from time to time.” 

b. A program to monitor its fisheries for incidences of marine mammal mortality and 
serious injury in the course of commercial fishing operations 

Response: Kenya indicated that the multi-gear export fishery has 75-99% observer coverage. However, 
the monitoring program appears to be only for the industrial fishing vessels (longline). Kenya stated that 
the industrial vessels are required to have an observer on board and provided observer forms for 
longline fishing that includes categories for reporting marine mammal bycatch including for the type of 
capture (hooked/entangled), location of hooking, and state of condition upon release. Kenya did not 
indicate that there was any monitoring for the other types of fishing in the multi-gear fishery (including 
gillnet and trawl). Kenya has a marine mammal sighting and stranding network that collects data and 
generates reports.  

Table 1. Kenya Export Fishery 

Fishery ID Target species Gear Area of Operation Monitoring 
program 

1758 Giant tiger prawn, 
Marine fishes nei, 
Marine shells nei, 
Octopuses nei, Rock 
lobsters nei, Sea 
cucumbers nei, Snappers 
nei, Spiny lobsters nei, 
Swordfish, Yellowfin 
tuna 

Dropline, (Midwater), 
Gil lnets and entangling 
nets (not specified), 
(Midwater), Hand 
collection, (Bottom), 
Longlines (not specified), 
(Pelagic), Spears, 
(Demersal), shrimp/prawn 
trawl, (Midwater) 

High Seas, EEZ, 
(FAO:51 Indian 
Ocean Western), 
51.5, Indian Ocean 
inshore waters 

Observer 
program for 
industrial 
(longline) fishing 
(75-99% 
Coverage)  

 

 

c. A requirement to report all marine mammal mortality and serious injury in the course 
of commercial fishing operations 

Response: Although there was no specific requirement found in regulation to report incidental injuries 
and mortalities of marine mammals, the Marine Fisheries Regulation 2024 does require a logbook. 
Under (31)(1): “The owner or operator of any fishing vessel shall maintain in English or Kiswahili 
language, a bound fishing logbook…. (5) The master of a Kenyan fishing vessel shall, upon returning from 
each fishing trip, cause every consignment caught to be inspected, weighed, and the sizes and species 
verified and recorded by a fisheries officer.” The observer reporting form used for longline fishing allows 
for documenting marine mammal injury and mortality.  

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as 
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small 
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population size, or declining rapidly, based on available financial resources) in 
response to reported bycatch occurring in fishing operations. Prioritization of fisheries 
should be similar to U.S. take reduction teams and development of take reduction 
plans and including an evaluation of whether the nation has provided a bycatch limit 
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and 
whether any mitigation is effective or reconsidered if not effective. 

Response: Unknown. Kenya indicated that three marine mammal species co-occur with the fishery: 
Indian Ocean humpback dolphin, sperm whale, and humpback whale (all stocks unknown). Of these, the 
Indian Ocean humpback dolphin is a 16 U.S.C. § 1387(f)(3) species/stock. Kenya stated that there are no 
documented interactions with these species in the fishery, but only provided a sample of completed 
observer reporting forms of longline fishing from 2018-2021, none which indicated any marine mammal 
interactions. However, scientific literature indicates gillnet bycatch of marine mammals, including Indian 
Ocean humpback dolphins.3 Kenya also provided a strandings report from 2020 indicating a range of 
stranded marine mammals from 2011 to 2019 although the cause of mortalities was not included. There 
are no mitigation measures associated with the export fisheries.  

In its application, Kenya requested assistance with developing bycatch monitoring programs and 
developing bycatch mitigation strategies. 

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear 
prohibited for use by U.S. fishermen?  

Response: Yes, however, there may be issues of compliance. Under Gazette Notice No. 3406, Kenya 
prohibits the use of large-scale drift gillnet fishing in the high seas by recognizing the IOTC Resolution 
17/07 on the Prohibition to Use Large-Scale Driftnets in the Indian Ocean Tuna Commission Area of 
Competence. However, the 2023 Indian Ocean Tuna Commission (IOTC) report on compliance with 
large-scale drift nets stated that Kenya was partially compliant with the requirement to provide 
legislation banning the use of large-scale driftnets in the IOTC area of competence.4 

4. Does the nation implement marine mammal bycatch reduction measures in fisheries 
regulated under a regional fishery management organization (RFMO), which are required 
for U.S. fishermen by that RFMO?  

Response: Not applicable. Kenya and the United States are not members of the same RFMO. Kenya is a 
member of IOTC and the United States is not.  

IOTC bans large-scale drift gillnets and Kenya has adopted the ban through a gazette notice (see 
response to Question 3). IOTC has requirements for gear restrictions, observer coverage, and bycatch 
reporting. IOTC Resolution 23/06, which does not apply to artisanal vessels only operating in the EEZ, 
requires reporting marine mammal bycatch by observers or in logbooks and taking all reasonable steps 
to ensure the safe release of any entangled cetaceans. It also prohibits intentional encirclement of 
cetaceans in purse seine fisheries. Resolution 17/07 prohibits the use of large-scale driftnets in the IOTC 

                                                                 
3 Kiszka, J. et al. 2008. Marine Mammal Bycatch in the Southwest Indian Ocean: Review and Need for a 
Comprehensive Status Assessment. Western Indian Ocean J. Mar. Sci. Vol 7, No.2 119-136.  
4 IOTC. 2023. Summary Report on the level of compliance. IOTC-2023-CoC20-03[E]. Prepared by IOTC Secretariat, 
14 April  2023. 
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area of competence. Under Resolution 21/01, member nations shall set gillnets at 2m depth from the 
surface in gillnet fisheries by 2023 to mitigate ecological impacts of gillnets and encourage increasing 
observer coverage or field sampling in gillnet fisheries by ten percent. 

5. In cases where a U.S. Take Reduction Team has implemented marine mammal bycatch 
reduction measures for transboundary stocks shared with the United States, are the 
nation’s measures similar or comparable in effectiveness? (Include in the response if the 
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. § 
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries) 

Response: Not applicable. Kenya and the United States do not share any transboundary stocks.  

6. For marine mammal stocks that are not transboundary but are considered at high risk of 
extinction, does the nation implement mitigation/risk reduction measures comparable to 
what is or would be required in the United States? (Include in the response if the nation 
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. § 
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries) 

Response: Not applicable. Kenya indicated that the Indian Ocean humpback dolphin (16 U.S.C. § 
1387(f)(3)) species/stock co-occurs with the export fishery; however, this species would not be 
considered at a high risk of extinction. See response to Question 2d. 

Additional Considerations  
In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to: 

1. U.S. implementation of its regulatory program for similar marine mammal stocks and 
similar fisheries (e.g., considering gear or target species), including transboundary stocks 
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any 
other relevant information received during consultations 

Response: Not applicable. 

2. The extent to which the harvesting nation has successfully implemented measures in the 
export fishery to reduce the incidental mortality and serious injury of marine mammals 
caused by the harvesting nation's export fisheries to levels below the bycatch limit 

Response: Not applicable. 

3. Whether the measures adopted by the harvesting nation for its export fishery have 
reduced or will likely reduce the cumulative incidental mortality and serious injury of each 
marine mammal stock below the bycatch limit, and the progress of the regulatory 
program toward achieving its objectives  

Response: Not applicable. 

4. Other relevant facts and circumstances, which may include the history and nature of 
interactions with marine mammals in this export fishery, whether the level of incidental 
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mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch 
limit for a marine mammal stock, the population size and trend of the marine mammal 
stock, and the population level impacts of the incidental mortality or serious injury of 
marine mammals in a harvesting nation's export fisheries and the conservation status of 
those marine mammal stocks where available  

Response: Not applicable. 

5. The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting 
nation, results of these consultations, and actions taken by the harvesting nation and 
under any applicable intergovernmental agreement or regional fishery management 
organization to reduce the incidental mortality and serious injury of marine mammals in 
its export fisheries 

Response: Kenya and NMFS held a technical consultation on September 14, 2021. 

6. Information gathered during onsite inspection by U.S. government officials of a fishery's 
operations 

Response: Not applicable. 

7. For export fisheries operating on the high seas under an applicable intergovernmental 
agreement or regional fishery management organization to which the United States is a 
party, the harvesting nation's record of implementation of, or compliance with, measures 
adopted by that regional fishery management organization or intergovernmental 
agreement for data collection, incidental mortality and serious injury mitigation or the 
conservation and management of marine mammals; whether the harvesting nation is a 
party or cooperating non-party to such intergovernmental agreement or regional fishery 
management organization; the record of United States implementation of such measures; 
and whether the United States has imposed additional measures on its fleet not required 
by an intergovernmental agreement or regional fishery management organization  

Response: Not applicable. 

8. For export fisheries operating on the high seas under an applicable intergovernmental 
agreement or regional fisheries management organization to which the United States is 
not a party, the harvesting nation's implementation of and compliance with measures, 
adopted by that regional fisheries management organization or intergovernmental 
agreement, and any additional measures implemented by the harvesting nation for data 
collection, incidental mortality and serious injury mitigation or the conservation and 
management of marine mammals and the extent to which such measures are comparable 
in effectiveness to the U.S. regulatory program for similar fisheries 

Response: Kenya is a member of IOTC. See response Question 4. 

Overall Summary for Additional Considerations 
The additional considerations were not pertinent to determining whether the nation’s marine mammal 
bycatch reduction program is comparable in effectiveness to the U.S. regulatory program. 
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Engagement History 
NMFS and Kenya engaged in one technical consultation on September 14, 2021 as well as email 
exchanges of information. Kenya was responsive to some but not all of the emailed questions. 
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