Comparability Finding Application Final Report

Es%nms Lithuania

Summary

Based on Lithuania’sinitial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Lithuania’s exemptand export fisheries are
comparable in effectiveness tothe U.S. regulatory program.

Lithuania prohibits the intentional killing of marine mammals (cetaceans and seals)in the course of
commercial fishing operations. Lithuania authorizes and licenses commerecial fishing operations (per EU
regulations), requires recording and reporting on marine mammal interactions by vessels on reporting
forms, and has monitoring programsin place forits fisheries.

The EU prohibits the use of large scale driftnets. There are no Lithuanian export fisheries similartoa U.S.
fisheryrequiringaTake Reduction Plan. None of Lithuania’s export fisheries overlap with a
transboundary stock shared with the United States. There is currently only one 16 U.S.C. § 1387(f)(3)
marine mammal stock identified (BalticSea harbor porpoise) in Lithuania’s waters that may overlap with
an exportfishery butLithuania has noted that there are no documented interactions betweenits
fisheries and this stock. Lithuaniaindicated (based on monitoring programs and data collection) that
marine mammals are not interacting with its export fisheries or that there hasbeen no documented
bycatch of marine mammals that overlap with its fisheries.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Lithuania prohibits the intentional killing of all species of cetaceans and seals. Lithuania

confirmed that hunting regulations are separate from commercial fishing regulations, and nointentional

killing of marine mammals is allowed in the course of commercial fishing operations. Details on the
regulations are below.

Under the EU’s Habitat Directive (EU Council Directive 92/43/EEC of 21 May 1992 on the conservation of
natural habitats and of wild faunaand flora), all Cetaceaare considered Annex IV species of community
interestin need of strict protection. Asan Annex |V species, pursuant to Article 12 of the Habitat
Directive, Lithuania prohibits the intentional killing of all Cetaceaspecies.
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For seals, only the Mediterranean monk seal and Saimaaringed seal are considered Annex |V species
underthe Habitat Directive; nointentionalkillingis permitted. However, forall other phocid seal
species, theyare considered Annex V species under the Habitat Directive. Annex V species are “animal
and plantspecies of community interest whose takinginthe wild and exploitation may be subject to
management measures,” and appearto have no prohibition onthe intentionalkilling of these species.

Lithuania provided the following information regarding its domesticregulatory program that goes
beyondthe EU Habitats Directive: In Lithuania the intentional killing of marine mammalsis not allowed
regardless of the activity, including commercial fishing operations.

The Lithuanian Huntinglaw (art.4.1) states that the right to use wild animal resources shall be granted
by the Department of Environmental Protection by issuinga permit for the use of game resourcesina
huntingareaunit.

Annex 11 of Rules on huntingin the territory of the Republicof Lithuania (modelform forthe hunted
animal stock utilisation report)indicates the list of all wild animals that are allowed to be hunted and
their permitted usage. There are no marine mammals on the list. Moreover, alot of these species are
also protected underthe earliermentioned legal framework.

In addition, inthe art. 7.1.1 of Lithuanian Fisheries Law rights of users of fishery resources are indicated
—such as to engage in commercial fishing underthe conditions laid down in the fishing permit.

The Rules adopted by the Minister of Agriculture concerning commerecial fishingin marine waters state
that:

4. Fisheryresource usersfishingin marine waters shallbe entitled to engage in commercial fishing
underthe conditions laid down inthe commercial fishing permitforfishingin marine waters,
with the exception of the exemption provided forin Article 4(5) of Regulation (EU) No 404/2011.

5. Fisheryresource usersfishingin marine waters must:

5.1. use and conserve fishery resources in arational manner;
5.5. to comply with the requirements of the legal acts of the European Union and the Republic
of Lithuania concerning:
5.5.3. the authorised use of commercial fishing gear, its size, quantity, marking,
authorised fishing methods and other technical measures to regulate fishing;
5.5.5. the recording and reporting of information on fishing, landing and transhipment
of fisheries products;
5.5.7. the prohibition orrestriction of fishing at certain times and/orin certain places;
5.5.8. prohibition of fishing for certain species;
5.5.12. the prohibition to discard catches of certain species atsea;
5.5.14. compliance with the details of the fishing vessel certificate of the Republic of
Lithuania;
5.6. whenfishingin areasregulated by Regional Fisheries Management Organisations of which
the European Unionis a member, to comply with the conservation and enforcement rules
established by these organisations; and others.

Alsointhe BalticSea or in a coastal fishing zone, the By-catch Logbook for Birds, Mammals and Reptiles
(Annex 8to the Rules) must be provided by the operator of the vessel. (https://e-
seimas.lrs.It/portal/legalAct/It/TAD/TAIS.337733/asr)
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2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response: Yes, Lithuaniaauthorizes, licenses, and permits all participating vesselsinits fisheries.

Pursuantto the Lithuania’s Minister of Agriculture of the Republic of Lithuania: Order on the Approval of
Marine Waters Rules for Commercial Fishing (No. 3D-94; February 12, 2009), Lithuania permits,
authorizes, and licenses commercial fishing operations on all participatingvesselsinits fisheries.
Specifically, under Chapter| (General Provisions); Chapter Il (Rights and Obligations of users of Fish
Resources); Chapter X (Conditions for Issuing Fishing Licenses); Chapter XI (Fishing Permit Issuance and
Registration Procedure); and Chapter XIl (Fishing License Suspension, Renewal, and Fishing Termination
of Permit).

In addition, The Republic of Lithuania Fisheries Law (No. VIII-1756; June 27, 2000) also setsforth
regulations that permits, authorizes, and licenses commercialfishing operations and all participating
vesselsinitsfisheries. Specifically, Section 1 (General Provisions): Article 6 (Regulation of Fishing);
Section 2 (Rights and Obligations of Users of Fish Resources): Articles 7 (Rights of users of fish resources)
and 8 (Responsibilities of users of fish resources); Section 3 (Fishing Vessels of the Republic of Lithuania):
Articles 10 (Fishing vessels of the Republic of Lithuania) and 13 (Issuance of the fishing vessel of the
Republicof Lithuania, its validity suspension, revocation of suspension, amendment of certificate and
revocation of certificate); Section 5(Commercial Fishingin Marine Waters): Article 17 (Commercial
fishingin marine waters).

Provisions of the EU's “COUNCILREGULATION (EC) No 1224/2009 of 20 November2009,” apply to
Lithuania’s fisheries. Specifically, under TITLE 11l (GENERALCONDITIONS FORACCESSTO WATERS AND
RESOURCES) of the Regulation, Article 6specifies requirements for “Fishing licence,” and Article 7
specifies “Fishing authorization” requirements.

Also, provisions of the EU's Common Fisheries Policy (1380/2013 OF THE EUROPEAN PARLIAMENTAND
OF THE COUNCILof 11 December 2013) apply to Lithuania’s fisheries. Specifically, Article 24 (Fishing
fleetregisters) paragraph (1) states, “Member States shall record the information on ownership, on
vessel and gear characteristicsand on the activity of Union fishing vessels flying their flag that is
necessary forthe management of measures established underthis Regulation.”

b. A program to monitor its fisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations
Response:Yes, Lithuania’s eight export fisheries have a monitoring program. All eight export fisheries
use 100% vessel logbooks for monitoringincidental injuries and mortalities of marine mammals that
have occurred as a result of fishing operations.

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations
Response:Yes, pursuantto Lithuanian and EU regulations, Lithuaniarequires vessel operatorsto report
allincidental injuries and mortalities of marine mammals that have occurred as a result of fishing
operations.
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Under ChapterV (Data on Bycatch of Birds, Mammals, and Reptiles Observed, Registration of Seals and
Damage Caused by Them) of Lithuania’s Minister of Agriculture of the Republic of Lithuania: Orderon
the Approval of Marine Waters Rules for Commerecial Fishing (No. 3D-94; February 12, 2009), Lithuania
requiresall vessel operatorstoreportall incidental injuries and mortalities of marine mammals that
have occurred as a result of fishing operations. Vessel operators use vessel logbooks to reportincidental
mortality orinjury of marine mammals that have occurred duringthe course of commercial fishing
operations. Lithuania provided a copy of the bycatch log with respective marine mammal incident fields.

In addition, Lithuania follows reporting requirements pursuant to EU regulations for waters managed
underthe Common Fisheries Policy; the EU’s control regulation 1224/2009 and implementing regulation
EU 404/2011.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigationis effective or reconsidered if not effective.

Response: The Balticharbor porpoiseisthe only 16 U.S.C. § 1387(f)(3) stock that overlaps with
Lithuania’s fisheries. Lithuania notes no documented interaction or mortality with this species,
supported by its monitoringand reporting. Forthe BalticSea harbor porpoise, bycatch limits have not
been exceeded and Lithuaniaindicated that there have been no documented interactions. This species
is not distributed throughout the Baltic Sea. The BalticSea harbor porpoise occurs predominantly in the
southwest corner of the BalticSea(e.g., waters off Germany, Poland, and southern Sweden); in the
waters off of Lithuania, there has been little to no detection of the species (see Final Report @
https://sambah.org/Ny-sida-10.htm). The EU requires the use of pingers on all gillnets. This requirement
stems from the recognition of the risk gillnets pose to harbor porpoise and theiruse isrequired in the
BalticSea forthisreason. Lithuania’s gilInet fishery has not been active since 2019.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response:Yes, the use of large scale (greaterthan 2.5 km) drift gillnetsis prohibited in EUwaters and by

EU Member State fishermen under EU regulations.? Lithuania predominantly uses trawl gear to

prosecute its export fisheries. There are no Take Reduction Plan (TRP) requirements for U.S. fishermen

1 Specifically, per Regulation (EU) 2019/1241 of the European Parliamentand of the Council of 20 June 2019 on the
conservation of fisheries resources and the protection of marine ecosystems through technical measures,
amending Council Regulations (EC) No 1967/2006, (EC) No 1224/2009 and Regulations (EU) No 1380/2013, (EU)
2016/1139, (EU) 2018/973, (EU) 2019/472 and (EU) 2019/1022 of the European Parliamentand of the Council,and
repealing Council Regulations (EC) No 894/97, (EC) No 850/98, (EC) No 2549/2000, (EC) No 254/2002, (EC) No
812/2004 and (EC) No 2187/2005/ CHAPTER 11/SECTION 2/ ARTICLE 9 (General restrictions on the use of static nets
anddriftnets), paragraph 1 states, “It shall be prohibited to have on board or deploy one or more driftnets the
individual or total length of which is more than 2.5 km.”
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for Atlantictrawl gearand these gears are authorized in U.S. fisheries. The United States has a non-
regulatory Atlantic Trawl| Gear Take Reduction Strategy containing voluntary measures.

One of Lithuania’s fisheries uses set gillnets (Fishery ID? 1790-Atlanticcod), the United States does not
ban the use of thisgeartype;the TRPs associated with sink gillnet fisheries only implement gear
modifications and/ortime area closures. Lithuania has notimplemented any mitigation measures for
thisfisheryasithas not been operational since 2019 due to ban on fishing for Balticcod and therefore,
there hasbeenno needtoimplement bycatch mitigation measuresin this fishery.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: Not applicable. Although some of Lithuania’s export fisheries are operating under RFMOs
(NEAFC, SPRFMO, CECAF), the United Statesis only a party to SPRFMO and CECAF. None of these RFMOs
implement marine mammal bycatch reduction measures.

SPRFMO has observer coverage requirements (10% coverage), and arequirement to document
interactions with marine mammals (CMM 16-2022 Conservation and Management Measure Establishing
the SPRFMO Observer Program; and CMM 01-2022 Conservation and Management Measuresfor
Trachurus murphyi). Trachurus murphyiis the target species for Lithuania’s fishery underthis RFMO
(Fishery ID 1786). Lithuaniadid not provide details about any onboard observer program or coverage for
thisfishery.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response:Notapplicable. None of Lithuania’s export fisheries overlap with a transboundary stock
shared with the United States.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: The Balticharbor porpoise is the only stock at high risk of extinction that overlaps with
Lithuania’s fisheries. Lithuania has provided a bycatch limit and the bycatch limitis not exceeded.
Lithuania notes that there has been no documented interaction or mortality with this stock, supported
by its monitoringand reporting. The EU regulations require mitigation measures for gillnet fisheries to
mitigate bycatch of Balticharbor porpoise. Lithuania’s gillnet fishery has not been active since 2019.

2 The Fishery ID number is NOAA’s internal reference number from our IAICRS databaseand has no other
independent meaning.
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Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S. implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response:Inreviewing Lithuania’s exportfisheries, it states that no marine mammal species overlap
withits exportfisheries operating on the high seas orunderan access agreement; clarified by Lithuania
as thereisno reportedinteraction by the vessels fishinginthese areas.

Lithuania’s export fisheries are predominantly conducted using trawl gear; only one fishery uses set
gillnet gear, although this fishery has not been operational since 2019. Lithuania has not implemented,
and does not planto implement mitigation measures to reduce marine mammal bycatchinany of its
fisheries. This may be due to Lithuania stating that marine mammals do not occur in the area of
operation of the export fishery orthat there has been no documented bycatch of marine mammals that
do overlap withits fisheries.

In the United States, the MMPA’s List of Fisheries categorizes trawl (bottom or mid-water) fisheries as
Category I fisheries; no take reduction plans have beenimplemented to reduce significantinjury or
mortality (SI/M) of marine mammalsin any trawl fishery in the United States. Although the United
States has no regulatory programsin place to mitigate bycatch of marine mammalsinits trawl fisheries,
NMFS has implemented anon-regulatory Atlantic Trawl Gear Take Reduction Strategy (Strategy). The
Strategy provides voluntary mitigation measures for trawl fishermen intended to reduce fishery
interactions with marine mammals (e.g., reducing the number of turns made by the fishingvessel,
reducingtow timesif fishing at night). The U.S. Atlantic Large Whale Take Reduction Planimplements
measurestoreduce injuries and deaths of large whales due toincidental entanglementin sink gillnet
gear (e.g., time/areaclosures, weak links).

While Lithuaniaalso requires monitoring and reporting of interactions with marine mammals, itis
unclearhow it usesthisinformation to monitor marine mammal SI/Mlevelsinitsfisheries, and in turn,
identify the need for developing marine mammal bycatch mitigation measuresinits exportfisheries.

Lithuania (per EU regulations), likethe United States, permits, authorizes, and licenses all participating
vesselsinitsfisheries.

Given above, NMFSfinds that Lithuaniais comparable to the U.S. regulatory program.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Notapplicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
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marine mammal stock below the bycatch limit, and the progress of the regulatory

program toward achievingits objectives
Response:Based on the information provided to date, Lithuania has no regulatory program aimed to
meetthis objective. Lithuania has notimplemented, and does not plan to implement, mitigation
measures to reduce incidental mortality and serious injury of marine mammalsinits export fisheries.
This may be due to Lithuaniastatingthat marine mammals do not occur in the area of operation of the
exportfishery orthatthere has been no documented bycatch of marine mammals that do overlap with
itsfisheries.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery orfisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Notapplicable.

5. Therecord of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: Consultations with Lithuaniafocused on updatingits LOFF to reflect monitoring and bycatch

occurringin itsfisheries.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Notapplicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States hasimposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Notapplicable.
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8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation'simplementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Notapplicable.

Overall Summary for Additional Considerations
The additional considerations were not pertinent to determining whetherthe nation’s marine mammal
bycatch reduction programis comparable in effectiveness to the U.S. regulatory program.

EngagementHistory

NMFS engagedin a virtual technical consultation with Lithuania during the Comparability Finding
application period in March 2021. NMFS and Lithuania had regularengagementincluding email
exchanges of information in 2022 to seek additionalinformation and clarification on Lithuania’s

application.
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