Comparability Finding Application Final Report

NO Malaysia

FISHERIES

Summary

Based on Malaysia’sinitial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Malaysia’s exempt fisheries are comparablein
effectivenesstothe U.S. regulatory program. The following export fisheries are also comparable in
effectiveness: Fishery IDs 1815, 1816, 1818, 1822, 1823, and 1833. Export Fishery D 1824 isnot
comparable in effectiveness tothe U.S. regulatory program due to the use of gear with a high likelihood
of entangling marinemammals, including 16 U.S.C. § 1387(f)(3) stocks, such as Irrawaddy dolphins.

Malaysia prohibits the intentional killing or serious injury of marine mammalsin the course of
commercial fishing and requires fishing licenses. Malaysia requires reporting cases of mortality of
marine mammal bycatch but does not have marine mammal bycatch monitoring programs for all
fisheries conducting activitiesin all areas. Malaysia provided alist of marine mammals co-occurring with
its exportfisheries, butonly provided abundance estimates and bycatch limits for Irrawaddy dolphins
and Indo-Pacificfinless porpoise. While Malaysia did not report any bycatch with any marine mammals,
scientificliteratureindicates Irrawaddy dolphin and other small cetaceans as bycatch in coastal fisheries,
particularly gillnets. The low bycatch limits suggest that the limits for Irrawaddy dolphins have been
exceededinthe gillnetfishery (Fishery ID 1824). There may also be other16 U.S.C. § 1387(f)(3) stocks
subjectto unsustainable levels of bycatch in the gillnet fishery. Malaysiadid notindicate any measures
that would address the mitigation of marine mammal bycatch in gillnet fisheries.

Fisheries thatare not recommended for Comparability Finding

FisheryID! | Target Species Gear Type Area Rationale for Denial
1824 Herrings/sardines nei*, | Driftnets, (Midwater), EEZ, (FAOQ:57 High riskfishing gear.
Mackerels nei, Gillnets and entangling | IndianOcean
. . e Presence of 1387(f)(3)
Marinefishes nei, nets (not specified), Eastern, FAO:71 o
. . . stocks infishingarea
Tunas nei (Midwater) Pacific Western
Central), 57.1, Limited marine
Peninsularand mammal bycatch
East Malaysia monitoring required

Likely exceeding

bycatch limits

1 The Fishery ID number is NOAA’s internal reference number from our IAICRS databaseand has no other
independent meaning.
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1387(f)(3) stocks in
fishingarea

*Not elsewhere included (nei) - when the productis not specifically provided for in the Harmonized Trade System,
the description coveringsuch productis generally considered to be a “residual provision” by use of the phrase “not
elsewhere included”.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammalsin the course of
commercial fishing operations?

Response:Yes. Fisheries (Control Of Endangered Species Of Fish) Regulations 1999 under (2) Prohibition

(1) states: “No personshall fish for, disturb, harass, catch, kill, take, possess, sell, buy, export or

transportany endangered species of fish specified in the Schedule except with the written permission of

the Director-General.” The species of fish identified in the Schedule include the marine mammals
indicated in Malaysia’s application.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response:Yes, Article 8 of the Fisheries Act 1985 states that fishingrequires alicense. Foreign vessels
must have an access agreement, license, and permit. Licenses may be conditioned.

b. A program to monitor its fisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations

Response: Malaysia has notyet established aregular monitoring program for marine mammal bycatch
for all of its export fisheries. Malaysia has started to implement logbooks thatinclude reporting marine
mammal bycatch; however, use of this logbookis only mandatory for commercial fishing vessels 70
gross registered tonnageand greaterinthe C2 fishing zone, which extends from 30 nautical milestothe
boundary of the exclusive economiczone (EEZ). Malaysia stated thatit will phase in the logbook
requirementto otherfishingzonesbut did not provide timing. There is no marine mammal bycatch
reportinginlogbooks required for the otherfishingzones: A (zero-5nm); B(5-12 nm); C (12-30 nm); and
C3 (highseas). Most of the export fisheries operate in multiple zones including Zone C2. Malaysia
indicated that Fishery ID 1815 only operatesinZones Aand B.

While Malaysiaindicated it hasfishermeninterviews, theseinterviews are only conducted when the
Department of Fisheries receives reports of sightings of injured or dead marine mammals. Thereis no
official fishermeninterview form and these interviews are conducted verbally to obtain additional
information following a marine mammal sighting.
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Table 1. Malaysia Export Fisheries

FisheryID | Target species Gear Area of Operation Monitoring program
1815 Anchovies nei Purseseines EEZ, (FAO:57 IndianOcean | None
(surface) Eastern, FAO:71 Pacific
Western Central), coastal
(<5nm)

1816 Cuttlefishes nei, Trawls (not EEZ, (FAO:57 IndianOcean | Logbook with marine
Dolphinfishes nei, specified), Eastern, FAO:71 Pacific mammal bycatch
Herrings/sardines nei, | (Demersal) Western Central), reporting onlyiffishing
Jellyfishes nei, Peninsularand East inZone C2
Mackerels nei, Marine Malaysia
crabs nei, Marine
fishes nei, Octopuses
nei, Tunas nei, Various
squids nei

1818* Albacore, Swordfish, Hand linesand | EEZ, (FAO:71 Pacific Logbook with marine
Yellowfin tuna hand-operated | Western Central), East mammal bycatch

pole-and-lines, | Malaysia reporting onlyiffishing
(Pelagic) inZone C2
1822 Mackerels nei Trollinglines EEZ, (FAO:57 Indian Ocean | Logbook with marine
(Midwater) Eastern, FAO:71 Pacific mammal bycatch
Western Central),57.1, reporting onlyiffishing
Peninsularand East inZone C2
Malaysia

1823 Cuttlefishes nei, Purseseines, EEZ, (FAO:57 Indian Ocean Logbook with marine
Dolphinfishes nei, (Pelagic) Eastern, FAO:71 Pacific mammal bycatch
Herrings/sardines nei, Western Central), reporting onlyiffishing
Mackerels nei, Marine Peninsularand East inZone C2
fishes nei, Tunas nei, Malaysia
Various squids nei

1824 Dolphinfishes nei, Driftnets, EEZ, (FAO:57 Indian Ocean Logbook with marine
Herrings/sardines nei, | (Pelagic) Eastern, FAO:71 Pacific mammal bycatch
Mackerels nei, Marine Western Central),57.1, reporting onlyiffishing
fishes nei, Tunas nei Peninsularand East inZone C2

Malaysia
1833 Albacore, Handlines and EEZ, (FAO:57 IndianOcean | Logbook with marine

Dolphinfishes nei,
Dolphinfishes nei,
Swordfish, Yellowfin
tuna

hand-operated
pole-and-lines,
(Pelagic), Purse
seines,
(Pelagic)

Eastern, FAO:71 Pacific
Western Central)

mammal bycatch
reporting onlyiffishing
inZone C2

* As Malaysia recently changed the gear type inthis fishery from longlineto hand lines, this fishery could bere-
classified from Export to Exempt.
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c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations

Response:Yes. Malaysiarequires that fishermen report mortality of marine mammalsin the course of
commercial fishing operations. Article 27 (3) of the Fisheries Act 1985 specifically addresses marine
mammal bycatch and requires returninglive bycatch and reporting dead bycatch beyond the Malaysian
waters: “Where any aquatic mammal or turtle which is found beyond such jurisdiction [of any State in
Malaysia] is caught or taken unavoidably during fishing, such aquaticmammal or turtle shall, if itis alive,
be released immediately or, if itis dead, the catching or taking thereof shall be reported to afisheries
officerand the aquaticmammal or turtle shall be disposed of in accordance with his directions.”

Although Article 27(3) states that bycatch release and mortality reportingis only required outside the
State of Malaysia, Malaysiastated that Article 27(3) appliesinside the EEZ as well, as Section 1(1) states
that the Act shall “apply in Malaysian waters, and on the high seas...”.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigationis effective or reconsidered if not effective.

Response: Malaysia provided a list of marine mammals co-occurring with its export fisheries, but only
provided abundance estimates and bycatch limits for Irrawaddy dolphins and Indo-Pacificfinless
porpoise. While Malaysia did not report any interactions with any marine mammals, scientificliterature
indicates Irrawaddy dolphin and other cetaceans as bycatch in coastal fisheries, particularly gillnets.? In
the NMFS “Look up Table” available in International Affairs Information Capture and Reporting System
(IAICRS), there are two stocks of Irrawaddy dolphins in Malaysia (Kuching Bay area of Sarawak and
Bintulu-Simlajau coastline in Sarawak, Malaysia, with bycatch limits of 0.39 and 0.3, respectively). These
low bycatch limits suggestthat the bycatch limits for Irrawaddy dolphins have been exceeded in the
gillnetfishery (Fishery ID 1824). In addition, although Malaysia did not provide abundance estimates and
bycatch limits for all marine mammals co-occurring with its fisheries, itis likely that other the bycatch
limits for other potential 16 U.S.C. § 1387(f)(3) stock(s), have also been exceeded. Malaysia did not
indicate any mitigation measures that would directly mitigate marine mammal bycatchin gillnet
fisheries as measures listed are voluntary and education-focused, including fishermen education,
captainand crew training, marine mammal identification guides, and social media outreach.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: The “Authorization to Fish Terms outside the Malaysian EEZ” states that the use of large-scale

driftnetsis prohibited. A 2023 Indian Ocean Tuna Commission (IOTC) reporton compliance with large-

scale drift nets stated that Malaysia was partially compliant with the requirement to provide legislation

Z Jaaman,S. et al.2009. The magnitude and sustainability of marinemammal bycatch infisheries in East Malaysia.
Journal of the MarineBiological Association of the United Kingdom 89(5) 907-920.
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banningthe use of large-scale driftnets in the IOTCarea of competence and has had repeated
complianceissues.?

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: The United States and Malaysia are not parties tothe same RFMO. Although Malaysiaisa

memberof IOTCand has highly migratory speciesfisheries on the LOFF operating within the IOTC

convention area, Malaysiadid notindicate thatany of its fisheries are operatingunderOTC.

IOTC hasrequirements for gearrestrictions, observer coverage, and bycatch reporting. IOTC Resolution
23/06, which does not apply to artisanal vessels only operatingin their EEZ, requires reporting marine
mammal bycatch by observersorin logbooks and takingall reasonable stepsto ensure the safe release
of any entangled cetaceans. Italso requires nointentional encirclement of cetaceansin purse seine
fisheries. Resolution 17/07 prohibits the use of large-scale driftnets within the IOTC area of competence.
Under Resolution 21/01, member nations shall set theirgillnets at 2m depth from the surface in gillnet
fisheries by 2023 to mitigate ecological impacts of gillnets and encourages increasing observer coverage
or field samplingingillnet fisheries by ten percent.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable. There are no transboundary stocks shared between Malaysia and the United

States.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response:See response to Question 2d. Irrawaddy dolphin stocks in Malaysia could be considered at

high risk of extinction. The bycatch limitforlrrawaddy dolphins has likely been exceeded in the gillnet

fishery (Fishery ID 1824) and there are no mitigation measures specifically addressed to reduce bycatch.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

310TC. 2023. Summary Report on the level of compliance.|OTC-2023-CoC20-03[E]. Prepared by I0TC Secretariat,
14 April,2023.
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1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Notapplicable.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Notapplicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: Notapplicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Notapplicable.

5. Therecord of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nationand
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: NMFS and Malaysia held three technical consultations onJanuary 31, 2020, January 16, 2021,

and June 16, 2021.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Notapplicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
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conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States hasimposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Notapplicable.

8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation'simplementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Malaysiaisamemberof IOTC butreports that it does not have any IOTC fisheries on the

LOFF.

Overall Summary for Additional Considerations

The additional considerations were not pertinent to determining whetherthe nation’s marine mammal
bycatch reduction programis comparable in effectiveness to the U.S. regulatory program.

EngagementHistory

NMFS engaged in three technical consultations with Malaysiain 2020 and 2021 as well as numerous
email exchanges of information with Malaysia. Malaysia has been responsive to emails.
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