Marine Mammal Protection Act Import Provisions
Comparability Finding Application Final Report

als?enms Federated States of

Micronesia

Summary

Based on Federated States of Micronesia’s (FSM) initial application, its responses to the clarification
questions, and the information described below, NMFS has determined that all of FSM’s exempt and
export fisheries are comparable in effectiveness to the U.S. regulatory program.

FSM prohibits the intentional killing or serious injury of marine mammals; requires a fishing permit; bans
driftnet fishing; monitors marine mammal bycatch in observer programs in its purse seine and longline
fisheries; and has bycatch mitigation measures. The Western and Central Pacific Fisheries Commission
(WCPFC) prohibits the intentional encirclement of cetaceans in the purse seine fishery. FSM does not
share any transboundary stocks with the United States and is not interacting with any 16 U.S.C. §
1387(f)(3) stocks at a high risk of extinction.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes. FSM Code Title 23 Resource Conservation, Chapter 1 Marine Species Preservation § 115

Limitations on taking marine mammals: “No marine mammal shall be taken or killed by a commercial

fishing party or for commercial purposes but may be killed for traditional purposes. For the purposes of

this section, the term marine mammals includes, but is not limited to, porpoises, whales, seals, and
dugongs.”

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)
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Response: Yes. The FSM Fishery (Title 24) law requires a permit for local and foreign fishing vessels:

§ 103. Fishing permits required—commercial.
No domestic fishing, commercial pilot fishing, foreign fishing or such other fishing or related activity

as may be prescribed shall be allowed in the exclusive economic zone unless it is in accordance with:

(1) a valid and applicable permit issued under authority conferred by this subtitle; or
(2) a valid and applicable license issued by an administrator pursuant to a multilateral access
agreement entered into pursuant to section 106 of chapter 1 of this subtitle.

In addition, the document, Operating Conditions, adds conditions to the permit, including
conformance with requirements issued by WCPFC.

b. A program to monitor its fisheries for incidences of marine mammal mortality and
serious injury in the course of commercial fishing operations

Response: Yes, FSM has monitoring programs that report marine mammal bycatch in its two export

fisheries (Table 1).

Table 1. FSM Export Fisheries

Fishery | Target Gear Area of Operation Monitoring program
ID? species
1220 Albacore, Longlines (not | High Seas, EEZ, Cook Islands, Observer Program (5-
Bigeye tuna, | specified), French Polynesia, Kiribati, 10% Coverage)
. (Midwater) Marshall Islands, Vanuatu, . L
Swordfish . Electronic Monitoring
(FAO:71 Pacific Western Central),
N . (10-25% Coverage)
Kiribati, Western Central Pacific
Fishery Commission Convention Port Monitoring (64%
Area Coverage)
Vessel logbooks
(Coverage unknown)
12184 Bigeye tuna, | Purse seines, High Seas, EEZ, Federated States | Observer Program (100%
Skipjack (Surface) IofI M;cro':esia, IEribati,NMarshaII Coverage)
slands, Nauru, Papua New
tuna, . P Vessel Log Books (100%
Guinea, Solomon Islands,
. . Coverage)
Yellowfin Tuvalu,(FAO:77 Pacific Eastern
tuna Central, FAO:71 Pacific Western Marine Stewardship
Central) Council Port Monitoring
(100% Coverage)

1 The Fishery ID number is NOAA’s internal reference number from our IAICRS database and has no other

independent meaning.
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c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations
Response: FSM requires bycatch reporting under the Operating Conditions: “Only fishing for tuna is
permitted and any incidental by-catch of species of fish other than tuna shall be reported to the
Authority”.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response: N/A. In the longline fishery, FSM indicated interactions with fin whale (stock: northeast
Pacific), common bottlenose dolphin (stock: Eastern Tropical Pacific), false killer whale (stock: Western
North Pacific), Indo-Pacific bottlenose dolphin (stock: global), rough-toothed dolphin (stock: Eastern
Tropical Pacific), and short-finned pilot whale (stock: global). In the purse seine fishery, FSM indicated
interactions with sei whale (stock: Central and Eastern North Pacific), common bottlenose dolphin
(stock: Eastern Tropical Pacific), and melon-headed whale (stock: not specified). Bycatch limits for
identified stocks were not exceeded.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?
Response: Yes, FSM bans the use of drift net fishing under the Marine Resources Act of 2002.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: Yes, FSM and the United States are both members of WCPFC. Observer coverage and marine

mammal bycatch reporting are required for longline and purse seine fisheries, and no intentional

encirclement in the purse seine fishery under CMM 2011-03. The Operating Conditions for the FSM
purse seine fishery states: “the vessel shall comply with all Observer Coverage requirements in
accordance with WCPFC Measures, and other requirements within WCPO".

5. In cases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Not applicable. FSM and the United States do not share any transboundary stocks.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
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what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Not applicable. There are no stocks at high risk of extinction.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Not applicable.

2. The extent to which the harvesting nation has successfully implemented measures in the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Not applicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achieving its objectives

Response: Not applicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Not applicable.

5. The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammals in
its export fisheries

Response: NMFS and FSM held technical consultations on January 28, 2020 and August 25, 2021.
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6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations
Response: Not applicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United States is a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization or intergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nation is a
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States has imposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: The United States and FSM are both parties to WCPFC. See response to Question 4.

8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Not applicable.

Overall Summary for Additional Considerations
The additional considerations were not pertinent to determining whether the nation’s marine mammal
bycatch reduction program is comparable in effectiveness to the U.S. regulatory program.

Engagement History

NMFS and FSM engaged in two consultations on January 28, 2020 and August 25, 2021 as well as
numerous email exchanges of information. FSM was responsive to emails.
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