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Comparability Finding Application Final Report
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Summary

Based on Namibia’sinitial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Namibia’s exempt and export fisheries are not
comparable in effectiveness tothe U.S. regulatory program because it does not have a prohibition on
the intentional killing or serious injury of marine mammals during commerecial fishing operations.

Namibiaandthe United States do not share any transboundary stocks. There are no 16 U.S.C. §
1387(f)(3) stocks listed in Namibia’s application as co-occurring with its fisheries. Namibia did not
provide any marine mammal bycatch data inits application. Startingin 2021, Namibiarequired the use
of an incidental reporting formin conjunction with logbooks for all its fisheries. The reportingformhas a
column forreporting marine mammals by species and number caught, butdoes notinclude marine
mammal condition (alive, dead, injured). Namibia has no mitigation measuresinits fisheriesand did not
mention any plansto developthem.

Fisheries thatare not recommended for Comparability Finding

Fishery ID? Target species Gear Area of Operation Rationale for Denial
1950 Sea mussels nei* Aquaculture EEZ, (FAO:47 Atlantic Lack of a prohibition on
(basket), Southeast), Luderitz sea intentional killing or serious
(Midwater) lagoons injuryinthe courseof
commercial fishing
operations
1951 Bigeye tuna, Pole andLlines, | High Seas, EEZ, (FAO:47 Lack of a prohibition on
Dolphinfishes nei, | (Midwater) Atlantic Southeast), South | intentional killingor serious
Swordfish, Tunas Atlantic, International injuryinthe courseof
nei, Various Convention for the commercial fishing
sharks nei, Conservation of Atlantic operations
Yellowfin tuna Tunas Convention Area
1952 Toothfishes nei Longlines (not | High Seas, (FAO:48 Lack of a prohibition on
specified), Atlantic Antarctic), intentional killing or serious
(Demersal) Subarea 58.4.1 (East injuryinthe courseof
Antarctica)

! The FisheryID number is NOAA’s internal reference number from our IAICRS databaseand has no other

independent meaning.
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commercial fishing

operations
1953 Toothfishes nei Longlines (not | High Seas, (FAO:48 Lack of a prohibition on
specified), Atlantic Antarctic), intentional killing or serious
(Demersal) Subarea 58.4.2 injuryinthe courseof
commercial fishing
operations
1954 Toothfishes nei Longlines (not | High Seas, (FAO:48 Lack of a prohibition on
specified), Atlantic Antarctic) intentional killing or serious
(Demersal) ,Subarea 58.4.3b injuryinthe courseof
commercial fishing
operations
1966 Mullets nei Beach seines, EEZ, (FAO:47 Atlantic Lack of a prohibition on
(Surface) Southeast), FAO Area 47 intentional killing or serious
injuryinthe courseof
commercial fishing
operations
1955 West African Pots/traps, EEZ, Angola, (FAO:47 Lack of a prohibition on
geryon (Benthic) Atlantic Southeast), intentional killing or serious
Atlantic Southeast (FAO injuryinthe courseof
Area 47) commercial fishing
operations
1956 Groundfishes nei, | Longlines (not | EEZ, (FAO:47 Atlantic Lack of a prohibition on
Hakes nei specified), Southeast), Atlantic intentional killing or serious
(Demersal) Southeast (FAO Area 47) injuryinthe courseof
commercial fishing
operations
1957 Groundfishes nei, | Trawls (not EEZ, (FAO:47 Atlantic Lack of a prohibition on
Hakes nei, specified), Southeast), Atlantic intentional killing or serious
Monkfishes nei (Bottom) Southeast (FAO Area 47) injuryinthe courseof
commercial fishing
operations
1958 Alfonsino, Midwater High Seas, (FAO:47 Lack of a prohibition on
Demersal fishes trawls (not Atlantic Southeast), intentional killing or serious
nei, Orange specified), Atlantic Southeast (FAO injuryinthe courseof
roughy, Oreo (Midwater) Area 47), SEAFO commercial fishing
dories nei, convention area operations
Patagonian
toothfish, Pelagic
armourheads nei,
Various sharks nei
1959 Patagonian Longlines (not | High Seas, (FAO:47 Lack of a prohibition on
toothfish, Various | specified), Atlantic Southeast), intentional killing or serious
sharks nei (Demersal) Atlantic Southeast (FAO injuryinthe courseof

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service




Marine Mammal Protection ActImport Provisions Comparability Finding Application Final Report| Namibia

Area 47), SEAFO commercial fishing
convention area operations
1960 Red crab Pots/traps, High Seas, (FAO:47 Lack of a prohibition on
(Bottom) Atlantic Southeast), intentional killing or serious
Atlantic Southeast (FAO injuryinthe courseof
Area 47), SEAFO commercial fishing
convention area operations
1961 Jackand horse Midwater EEZ, (FAO:47 Atlantic Lack of a prohibition on
mackerels nei trawls (not Southeast), Atlantic intentional killing or serious
specified), Southeast (FAO Area 47) injuryinthe courseof
(Midwater) commercial fishing
operations
1963 Rock lobsters nei Pots/traps, EEZ, (FAO:47 Atlantic Lack of a prohibition on
(Bottom) Southeast), Southern port | intentional killing or serious
of Luderitz injuryinthe courseof
commercial fishing
operations

*Not elsewhere included (nei) - when the productis not specifically provided for inthe Harmonized Trade System,
the description coveringsuch productis generally considered to be a “residual provision” by use of the phrase “not
elsewhere included”.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: No, there is no prohibition on the intentional killing or serious injury of marine mammalsin

commercial fishing operations because of the exceptions to the harvesting of marine resources specified

in Part VI of the Marine Resource Act (No. 27 of 2000) and itsimplementing regulations. These
exceptionsinclude exploratory rights to harvest marine resources for commercial viability and where
fisheries agreements have been executed forthe purpose of harvesting marineresourcesin Namibian
waters.?

Article 18 of the Regulations Relating to the Exploitation of Marine Resources prohibits the harvest of
any species of marine mammal otherthan Cape furseal or any marine turtle species, exceptin terms of
aright, exploratory right, orexemption granted under Section 62(1) of the Marine Resource Act (No. 27
of 2000). However, the exemptions granted under Section 62(1) and (2) of the Act, allow forthe
commercial harvesting of marine resources. Section 62(1) of the Act allows for permitting for any

2 “Marine resources” are defined broadly under Namibianlawtoinclude“ ... all marineorganisms,including but
not limitedto .. . vertebrate .. .animals....” MarineResource Act (No. 27 of 2000) (Part| - Definitions)
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exceptions of the Act, which would include the prohibition on harvest of marine mammals while Section
62(2) allowsforboth commercial and non-commercial research.

Exemptions 62(1) states that: “the Minister may determine exemptin writing(a) any person who
conducts for scientificinvestigation, experimentation orresearch; or (b) a particular category of persons
permitted or required to performany act under any other law which would be or mightresultina
contravention of this Act, from any of or all the provisions of this Actin conducting such investigation,
experimentation orresearch orinthe performance of any such act, and may at any time cancel or
amend an exemption so granted.” Exemptions Section 62(2) states: “With regard to subsection (1)(a),
the Minister may distinguish between commercial and non-commercial research.”

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)
Response:Yes, Namibialicenses commercial fishing under Section 40 of the Marine Resource Act (No. 27
0f 2000), Licensing of fishingvessels: “(1) Aholder of a right or an exploratory rightora person
nominated undersection 35(2) who wishes to use a fishing vesselfor commercial purposesin Namibian
waters or a person who wishesto use a Namibian flagvessel for harvesting any marine resource outside
Namibian waters shall apply foralicence tothe Permanent Secretaryinthe mannerprescribed.”.

b. A program to monitor itsfisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations
Response: Namibia has monitoring programs for all of its export fisheries (Table 1). It does not appear
that the observerprogramincludes marine mammal bycatch monitoringinits reporting forms; however,
Namibia provided anew daily incidental catch formin 2021 to be completedin conjunction with all
fisherylogbooks thatallows forreporting the species and amount of marine mammal bycatch.

Table 1: Namibia exportfisheries

Fishery ID3 Target species Gear Area of Operation Monitoring program
1955 West African Pots/traps, EEZ, Angola, (FAO:47 Yes, Vessel logbooks (75-
geryon (Benthic) Atlantic Southeast), 99% Coverage)
Atlantic Southeast (FAO Observer Program (75-99%
Area 47)
Coverage)
1956 Groundfishes Longlines (not EEZ, (FAO:47 Atlantic Yes, Observer Program (75-
nei, Hakes nei specified), Southeast), Atlantic 99% Coverage)
(Demersal) Southeast (FAO Area 47)

Vessel logbooks (75-99%
Coverage)

3 The Fishery ID number is NOAA’s internal reference number from our IAICRS databaseand has no other
independent meaning.
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1957 Groundfishes Trawls (not EEZ, (FAO:47 Atlantic Yes, Observer Program (75-
nei, Hakes nei, specified), Southeast), Atlantic 99% Coverage)
Monkfishes nei | (Bottom) Southeast (FAO Area 47) Vessel logbooks (75-99%
Coverage)
1958 Alfonsino, Midwater trawls High Seas, (FAO:47 Yes, Observer Program (75-
Demersal fishes | (not specified), Atlantic 99% Coverage)
nei, Orange (Midwater) Southeast),Atlantic
roughy, Oreo Southeast (FAO Area
dories nei, 47), SEAFO convention
Patagonian area
toothfish,
Pelagic
armourheads
nei, Various
sharks nei
1959 Patagonian Longlines (not High Seas, (FAO:47 Yes, Observer Program (75-
toothfish, specified), Atlantic Southeast), 99% Coverage)
Various sharks | (Demersal) Atlantic Southeast (FAO
nei Area 47), SEAFO
convention area
1960 Red crab Pots/traps, High Seas, (FAO:47 Yes, Observer Program (75-
(Bottom) Atlantic Southeast), 99% Coverage)
Atlantic Southeast (FAO Vessel logbooks (75-99%
Area 47), SEAFO
. Coverage)
convention area
1961 Jackand horse Midwater trawls EEZ, (FAO:47 Atlantic Yes, Observer Program (75-
mackerels nei (not specified), Southeast), Atlantic 99% Coverage)
(Midwater) Southeast (FAO Area 47) Vessel logbooks s (75-99%
Coverage)
1963 Rock lobsters Pots/traps, EEZ, (FAO:47 Atlantic Yes, Observer Program
nei (Bottom) Southeast), Southern (2020:49% Coverage and
port of Luderitz 2022:19.4% Coverage)

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations

Response:Yes. UnderArticle 18(3) of the Regulations Relating to the Exploitation of Marine Resources, if
a marine resource has beenkilled orinjured, the person must submitareportin writing that contains
information on: (a) the harvesting orkilling; (b) the species and number of marine resources harvested
or killed; and (c) the circumstances under which the harvesting orkilling occurred.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
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response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation s effective or reconsidered if not effective.

Response: Unknown as Namibia did not provide any marine mammal bycatch data. Inits application,
Namibiaindicated one stock occurringinits waters that could be considered section 16 U.S.C. §
1387(f)(3) stock: Heaviside’s dolphin (Walvis Bay and Luderitz); however Namibia did notindicate that
this stock co-occurred with the exportfisheries. Namibiaindicated that the Cape fur seal co-occurred
with Fishery IDs 1963, 1961, 1957, and 1956. There are no mitigation measuresin the fisheries.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?
Response: Namibia bans drift gilinets under Section 47 of the Marine Resources Act (No. 27 of 2000):
“No personshall seek to harvestany marine animal by means of a driftnet, beingagillnetor any other
net, or a combination of such nets, with a total length exceeding 2.5 kilometres, orany shorterlength as
may be prescribed, being placedinthe waterand allowed to drift for the purpose of trapping or
entangling marine resources.” Namibia has no export fisheries with gear prohibited by atake reduction
team.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: Namibiaand the United States are both members of ICCAT, which does not have any binding

marine mammal bycatch reduction requirements. Namibiais amemberof the South East Atlantic

Fisheries Organization (SEAFO), while the United Statesis not.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable. The United States and Namibia do not share any transboundary stocks.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response:There are no 16 U.S.C. § 1387(f)(3) stocks listed as co-occurring with the exportfisheriesin

Namibia’s application. Thereare no mitigation measures in the fisheries.
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Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Notapplicable.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Notapplicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: Notapplicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery orfisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Notapplicable.

5. Therecord of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: NMFS and Namibia had a technical consultation on March 1, 2021.
6. Information gathered during onsite inspection by U.S. government officials of a fishery's

operations

Response: Notapplicable.
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7.

For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States hasimposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Notapplicable.

8.

For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response:See response to Question 4.

Overall Summary for Additional Considerations

The additional considerations were not pertinent to determining whether the nation’s marine mammal
bycatch reduction programis comparable in effectiveness to the U.S. regulatory program.

EngagementHistory

NMFS and Namibia engaged in atechnical consultation on March 1, 2021 as well as numerous email
exchanges of information. Namibia was responsive to emails.
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