Comparability Finding Application Final Report

Es%nms The Netherlands

Summary

Based on The Netherland’s initial application, its responses to the clarification questions, and the
information described below, NMFS has determined that all of The Netherlands’ exemptand export
fisheries are comparable in effectiveness to the U.S. regulatory program.

The Netherlands prohibits the intentional killing of seals and cetaceans underthe Nature Conservation
Act of 2015. The Netherlands authorizes and licenses commerecial fishing operations (per EU
regulations), requires recording and reporting of marine mammal interactions by vessels and observers,
and has observer coverage forits fisheries.

The Netherlands has a bycatch reduction program forits species of concern. The Netherlands has no
transboundary stocks shared with the United States and no marine mammal stocks at high risk of
extinction orwith unsustainablelevels of bycatchinits fisheries. The EU prohibits the use of large-scale
driftgillnetsand The Netherlandsisimplementing EU regulations and requirements in this regard.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes, the Nature Conservation Act of 2015 prohibits the intentional killing of seals and

cetaceansinthe course of commercial fishing operations.

Article 3.5 implements the prohibition onintentional killing of all Annex IV species listed under the EU
Habitat Directive. While only cetaceans and limited species of seals are covered under Annex IV of the
Directive, The Netherlands provides additional protection for seal species foundinits waters elsewhere
inthe Act.

Article 3.10
1. WithoutprejudicetoArticle 3.5, paragraphs 1, 4 and 5, it is prohibited:
a. tointentionallykill or capture wild mammals, amphibians, reptiles, fish, butterflies, dragonflies
and beetles of the specieslisted in Annex, Part A, to this Act;
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b. the permanentbreedingplacesorresting placesof animalsasreferredtoinparta intentionally
damage or destroy

The Annex Part A of the Act lists all species to which Article 3.10applies, and includes seal species.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response:Yes, The Netherlands requires all vessels participatinginits fisheries to be registered and
licensed. The EUalsorequires all vessels fishingin EUwaters be licensed.

Under the Fisheries Act of 1963, The Netherlands requires all vessels participatinginitsfisheriesto be
registered, licensed, and additional prohibitions apply to specificclasses of vessels.

Article 3 of the Fisheries Act describes that the registration, use, and permitting of fishing vessels used
for commercial fishingin the high seas or coastal waters are subject to council rules.

Commission Implementing Regulation (EU) No 404/2011 of 8 April 2011 laying down detailed rulesfor
the implementation of Council Regulation (EC) No 1224/2009 establishinga Community control system
for ensuring compliance with the rules of the Common Fisheries Policy: Chapter| Fishing Licensesand
Chapterll Fishing Authorisations. In addition, Regulation (EU) No 2017/2403 of the European Parliament
and of the Council of 12 December 2017 on the sustainable management of external fishing fleets, and
repealing Council Regulation (EC) No 1006/2008, includes rulesforissuance of Authorizations to Fish for
EU vesselsfishing outside of EU waters, including RFMO Areas of Competence, High Seas, and third-
countries' waters.

b. A program to monitor its fisheries for incidences of marine mammal mortality and
serious injury in the course of commercial fishing operations

Response:The Netherlands has observersinits fisheries with coverage ranging from <1-11%. The
groundfish gillnet fishery operating withinits EEZ (Fishery ID! 1876) operates with 4% observer coverage
and alsorequires 11% electronicmonitoring. Fisheries operating outside of The Netherlands’ EEZ,
including within the EEZs of other EU Member States and withinthe NEAFC Area have 14-18% onboard
observercoverage. The Netherlands’ SPRFMO trawl fishery (Fishery ID 1879) has 40% minimum
coverage butachievesareported 53% coverage as reported on The Netherland’s LOFF.

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations
Response:The Netherlands stated that it does not have a national requirement for marine mammal
interaction reporting. However, under the EUHabitat Directive, The Netherlandsisrequired to report
cetacean interaction, which for The Netherlands’ fisheries is mainly limited to harbor porpoise
interactions. This reporting also extends to seals. Only one fishery (NEAFC trawl fishery - Fishery ID 1878)

1 The Fishery ID number is NOAA’s internal reference number from our IAICRS databaseand has no other
independent meaning.
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lists potential interaction with seals (gray and harbor seals) but The Netherlands reports no documented
interaction with these species.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response:There are no 16 U.S.C. § 1387(f)(3) stocksinteracting with The Netherlands’ fisheries. The
Netherlands recognizes harbor porpoise as aspecies of concern with potential for high levels of
interaction with fisheries and prioritizes observation to detectinteraction with this species. The
Netherlands’ fisheries are exempt from the EU Directive 812/2004 requiring the use of pingers due to
the vessel size requirementsin the Habitat Directive.

The Baltic Sea stock of harbor porpoise occursin The Netherlands’ waters butits gillnet fishery (the main
fishing gear of concern for this species) is operating in the North Seaand notin Balticharbor porpoise
habitat.

For the species and stocks that The Netherlands fisheries are interacting with, the Netherlands reports
that bycatch limits forthose stocks are not being exceeded.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?
Response: Yes, the EU Habitat Directive? prohibits the use of large-scale driftnetsin linewith the U.S.
prohibition. Inthe BalticSea, the use of driftnets and the keeping on board of any kind of driftnets has
beenfully bannedsincelanuary 1,2008. The Netherlands has legislation domestically implementingall
EU directives. The Netherlands’ export fisheries do not use gear prohibited by atake reduction team.
There are no Take Reduction Plan requirements for U.S. fishermen fortrawl gearand trawl gear is
authorizedin U.S. fisheries. The United States has a non-regulatory Atlantic Trawl Gear Take Reduction
Strategy containing voluntary measures but these measures.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

2 Specifically, per Regulation (EU) 2019/1241 of the European Parliamentand of the Council of 20 June 2019 on the
conservation of fisheries resources and the protection of marine ecosystems through technical measures,
amending Council Regulations (EC) No 1967/2006, (EC) No 1224/2009 and Regulations (EU) No 1380/2013, (EU)
2016/1139, (EU) 2018/973, (EU) 2019/472 and (EU) 2019/1022 of the European Parliamentand of the Council,and
repealing Council Regulations (EC) No 894/97, (EC) No 850/98, (EC) No 2549/2000, (EC) No 254/2002, (EC) No
812/2004 and (EC) No 2187/2005/ CHAPTER 11/SECTION 2/ ARTICLE 9 (General restrictions on the use of static nets
anddriftnets).
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Response: The Fisheries Act of 1963 requires The Netherlands toimplement fisheries obligations
conferred by internationalagreements or by decisions of international organizations. SPRFMO requires
safe handlingandrelease, which The Netherlandsindicatesitisimplementinginits fishery operating
under SPRFMO (Fishery ID 1879). Additionally, The Netherlands hasincorporated use of pingerson the
headrope of the trawl to mitigate dolphin/porpoiseinteraction with the trawl, and requires the use of
SLEDs in thisfishery.

The Netherlands also participatesin NEAFC, which does not have dedicated marine mammalbycatch
reduction measures; the United Statesis notaparty to NEAFC.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response:Notapplicable. The Netherlands does not have any transboundary stocks shared with the

United States.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable. There are no species at highrisk of extinction foundin The Netherlands’

watersinteracting withits fisheries.

The Baltic Seastock of harbor porpoise occursin The Netherlands’ waters but The Netherlands’ gillnet
fishery (the mainfishing gear of concern forthis species) is operatinginthe North Seaand not in Baltic
harbor porpoise habitat. The Netherlandsindicated thatthere is nointeraction with its fisheries and this
stock.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Notapplicable.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit
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Response: Notapplicable.

Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: Notapplicable.

4,

Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery orfisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Notapplicable.

The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: Notapplicable.

6.

Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Notapplicable.

For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States has imposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Notapplicable.

8.

For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation'simplementation of and compliance with measures,
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adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Notapplicable.

Overall Summary for Additional Considerations

The additional considerations were not pertinent to determining whether the nation’s marine mammal
bycatch reduction programis comparable in effectiveness tothe U.S. regulatory program.

EngagementHistory

NMFS engaged in a virtual technical consultation with The Netherlands during the Comparability Finding
application periodin March 2021. The Netherlands addressed the questions asked inits application and
no furtherfollow-up,including by email, was required.
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