Marine Mammal Protection Act Import Provisions
Comparability Finding Application Final Report

Es%nms New Zealand

Note: Additional Information Specificto Fishery IDs 1969 and 1977 are handled separately at the
bottom of the document

Summary

Based on New Zealand’s initial application, its responses to the clarification questions, and the
information described below, NMFS has determined that all of New Zealand’s exempt and export
fisheries are comparable to U.S. standards.?

New Zealand has a prohibition onthe intentionalkilling or serious injury of marine mammals through
several regulations. New Zealand requires licenses, permits, orauthorizations for fishing vessels. All of
New Zealand’s exportfisheries have amonitoring program. New Zealand requires vessel operators to
reportallincidental injuries and mortalities of marine mammals that have occurred as a result of fishing
operations. New Zealand prioritizes fisheries for mitigation in response to reported bycatch of 16 U.S.C.
§ 1387(f)(3) species.

New Zealand prohibits drift net fishing gear. The United States and New Zealand are both members of
the South PacificRegional Fisheries Management Organisation (SPRFMO), the Western and Central
Pacific Fisheries Commission (WCPFC) and the Convention on the Conservation of Antarctic Marine
Living Resources (CCAMLR). New Zealand’s measures are comparable in effectiveness to U.S. measures
for fisheries managed underthese RFMOs. New Zealand and the United States do not share any
transboundary stocks. New Zealand has implemented bycatch mitigation measures that are comparable
to whatis required by the U.S. regulatory programfor 16 U.S.C. § 1387(f)(3) stocks.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association

I NMFS’s current determinations about New Zealand’s Export and Exempt fisheries arebased on an extensive
record that is made up of, among other things, New Zealand’s initial application and supporting materials,
supplemental material provided to NMFS inresponseto pastlitigation, NMFS’s 2020 and 2024 Comparability
Findings,and other readily availableinformation.
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with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response:Yes. New Zealand prohibits the intentional killing or serious injury of marine mammalsin the
course of commercial fishing operations accordingto the following regulations.

Wildlife Act 1953

Part 5, Article 63A: Every person commits an offence against this Actandis liable on conviction to the
penalty setoutinsection 67(fa) who without lawful authority (the proof of which shall be on the person
charged)—hunts or kills any absolutely or partially protected marine wildlife (which includes marine
mammals); or buys or processes forsale or sells or otherwise disposes of or has in his or her possession
any absolutely or partially protected marine wildlife or any part thereof; orrobs, disturbs, or destroys, or
has in hisor her possessionthe nest of any absolutely or partially protected marine wildlife.

Marine Mammals Protection Act 1978

4(1): Notwithstanding anythingin any otherenactment, but subject to this Act, no personshall—holda
marine mammal in captivity; or take any marine mammal, whetheralive ordead, in or from its natural
habitatorin or fromany other place withoutfirst obtaininga permitto do so fromthe Ministerorfrom
any person or personsauthorized in that behalf by the Minister.

9(1): Every person commits an offence andis liable toimprisonment foraterm not exceeding 2years or
to a fine notexceeding $250,000 who takes, hasin possession, exports, imports, has on board any
vessel, vehicle, aircraft, or hover-craft, or has control of any marine mammal, otherwisethan underthis
Act or a permit.

22(1): Subjectto thissection, the Minister may, by notice inthe Gazette, defineany place and declare it
to be a marine mammal sanctuary, and may in like manner, after considering any submissionsin writing
he may have received within 28 days afterthe date of publication of anotice in the Gazette indicating
hisintention, vary, redefine, orabolish the sanctuary.

22(3): When definingand declaring asanctuary underthis section, the Minister may specify the
activitiesthat may or may not be engaged in within the sanctuary, and mayimpose restrictionsin
respect of the sanctuary.

Fisheries Act 1996

Part 3, Article 15: If a population management plan has been approved undersection 14F of the Wildlife
Act 1953 or section 3E of the Marine Mammals Protection Act 1978, the Minister:(1)(a)shall take all
reasonable steps to ensure that the maximum allowable fishing-related mortality level set by the
relevant population management planis notexceeded; (1)(b) may take such other measures as he or
she considers necessary to furtheravoid, remedy, or mitigate any adverse effects of fishingon the
relevant protected species. (2) Inthe absence of a population management plan, the Minister may, after
consultation with the Minister of Conservation, take such measures as he or she considers are necessary
to avoid, remedy, or mitigate the effect of fishing-related mortality on any protected species, and such
measures may include settingalimit onfishing-related mortality.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:
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a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)
Response:Yes. New Zealand requires licenses, permits, or authorizations of fishing vessels according to
the Fisheries Act 1996:

Part 5, Article 83(2): The Minister may issue to the operator of any foreign fishing vessel alicense to fish
using that vessel within the exclusive economiczone.

Part 6, Article 89(1): No person shall take any fish, aquaticlife, orseaweed by any method unless the
person doesso underthe authority of and in accordance with a current fishing permit.

Part 6A, Article 113D(1): No person may use a New Zealand ship, ora tender of that ship, to take (by any
method) onthe high seas any fish, aquaticlife, orseaweed forsale, unless—that person does sounder
the authority of, and in accordance with, acurrent high seas fishing permitissued in respect of that ship;
and the shipisregistered underthe Ship Registration Act of 1992; and in the Fishing Vessel Registerasa
fishingvessel; and the holder of the permitis namedin the Fishing Vessel Register as an operator of that
vessel.

Part 9A, Article 186R: A person wishingtoregisterasa fish farmer mustapply to the chief executive on
the approved formand pay the prescribed fee.

To commercially fishin New Zealand waters, vessels must be registered as a New Zealand ship (flagged
to New Zealand) and be on the Fishing Vessel Register. The Fisheries Act of 1996 requires thatall vessels
used to take fish, aquaticlife, or seaweed for sale from New Zealand waters must be registered. Vessels
are registered underone of three categories (by length and ownership) and vessels must be registered
to an operatorwho has lawful possession and control of the vessel because of ownership, lease,
sublease, charter, etc. Once avessel has been registered, itis given a “vessel registration number” and
the operatoris issued a Certificate of Registration.

b. A program to monitor itsfisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations

Response:Yes. All of New Zealand’s export fisheries have a monitoring program and this programis
comparable in effectiveness to the U.S. regulatory program.

New Zealand has 100% self-reporting through vessel logbooks for all of its export fisheries. New Zealand
alsousesan observer program with various levels of coverage for most exportfisheries. Fishery IDs 1969
and 1977, in particular, use electronic monitoringin addition to logbooks and an observer program.

New Zealand achieves compliance monitoring through a combination of electronicreportingand a
global positioning reporting system or vessel monitoring system on all commercial fishing vessels. These
systems provide timely reporting of catch and incidental capture of protected species, and provide the
location and activity of commercial fishing vessels.

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations
Response:Yes. New Zealand requires vessel operators to reportall incidental injuries and mortalities of
marine mammals that have occurred as a result of fishing operations accordingtoits Fisheries
(Reporting) Regulations 2017 and Marine Mammals Protection Act 1978:
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Fisheries (Reporting) Regulations 2017

Article 8(1): A permitholder must provide a non-fish species or protected fish species catch report to
the chief executive if the permit holder catches (whetherintentionally or not) 1 or both of the following:
a non-fish speciesthatis specifiedinacircularor a fishspeciesthatisdeclared to be a protected fish
species bya circular.

Marine Mammals Protection Act 1978

Article 16 (1): Where any person, in the course of fishing pursuantto any license, permit, or permission
granted or given underthe Fisheries Act 1983, accidentally orincidentally kills orinjures a marine
mammal he shall —if fishing from avessel, record the eventinthe vessel’slogandreportthe eventin
writingto an officerora fishery officer (as defined in section 2(1) of the Fisheries Act 1996) notlater
than 48 hours afterthe arrival of the vessel in portand in any othercase, reportthe eventin writingto
an officerora fishery officer (as defined in section 2(1) of the Fisheries Act 1996) as soon as practicable.

New Zealand’s reporting programis comparable in effectiveness to the U.S. regulatory program, which
requiresthat owners or operators of a commercial fishing vessel report all incidental mortality and
seriousinjury of marine mammalsin the course of commercial fishing operations within 48 hours after
the end of each fishing trip.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Yes. New Zealand prioritizes fisheries for mitigationin responseto reported bycatch of 16 U.S.C. §
1387(f)(3) species. New Zealand has several 16 U.S.C. § 1387(f)(3) stocks interacting with nearly all of its
exportfisheries. Seethe tables below forinformation on the species, bycatch information, and
mitigation measures by fishery. Maui and Hector’s dolphins are addressed in question 6.

Table 1: Total mortality/injury and bycatch limitsfor 16 U.S.C. § 1387(f)(3) species

Species Stock Total mortality + Bycatch limit Is bycatch limited
injury exceeded?

Antarctic blue

whale global 0 20.63 no
Finwhale global 0 208.14 no
Sei whale global 0 352.8 no

Southern right
whale New Zealand 0 7.646 no
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Sperm whale global 0 1842.57 no

Table 2: Bycatch mitigation measures by FisheryID? and 16 U.S.C. § 1387(f)(3) species

Fishery ID 1881 1971 1972 1975 2075 2095 1882 1883
(purse (trolling | (surface (surface (bottom | (bottom | (bottom | (bottom
seine) lines) longline) | longline) | longline) | longline) | longline) | trawl)

Species Antarctic | Antarctic | Antarctic | Antarctic | Antarctic | Antarctic | Antarctic | Antarctic
blue blue blue blue blue blue blue blue
whale, whale, whale, whale, whale, whale, whale, whale,
fin fin fin fin fin fin fin fin
whale, whale, whale, whale, whale, whale, whale, whale,
Sei Sei Sei Sei Sei Sei Sei Sei
whale whale, whale, whale, whale, whale whale, whale,

Southern | Southern | Southern | Southern Southern | Southern

right right right right right right

whale whale, whale, whale, whale, whale,
Sperm Sperm Sperm Sperm Sperm
whale whale whale whale whale

Time/area

closure

MPA / fishing X X X

closures

Gear

modifications

Bycatch X
reduction
devices (i.e.,
SLED, etc.)

Deterrent X
devices
(pingers,
etc.)

Fishing X X
practices
(i.e., move
on, net
tending, soak
time, etc.)

2 The Fishery ID number is NOAA’s internal reference number from our IAICRS databaseand has no other
independent meaning.
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No X
intentional
encirclement

Safe handling | x X X X X X X X
andrelease
practices
Marine X X X X X X X X
mammal ID
guides
Avoid areas X X
of high
activity,
rookeries, or
foraging
areas
Practicegood | x X X X X X X
offal
management
Gear X X X X X X X X
Operational
Procedures
Trigger limits X X X
requiring
notifying
liaison officer
Fishery ID 1968 1977 1978 2041 2046 2052 2054 2067
(bottom | (bottom | (bottom | (bottom | (bottom | (bottom | (bottom | (bottom
trawl) trawl) trawl) trawl) trawl) trawl) trawl) trawl)
Species Antarctic | Antarctic | Antarctic | Antarctic | Antarctic | Antarctic | Antarctic | Antarctic
blue blue blue blue blue blue blue blue
whale, whale, whale, whale, whale, whale, whale, whale,
fin fin fin fin fin fin fin fin
whale, whale, whale, whale, whale, whale, whale, whale,
Sei Sei Sei Sei Sei Sei Sei Sei
whale whale whale, whale, whale, whale whale whale,
Southern | Southern | Southern Southern
right right right right
whale whale whale whale,
Sperm
whale

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service



Marine Mammal Protection ActImport Provisions Comparability Finding Application Final Report| New Zealand

Time/area X X X

closure

MPA/fishing | x X X X X X
closures

Gear

modifications

Bycatch
reduction
devices (i.e.:
SLED, etc.)

Deterrent X
devices
(pingers,
etc.)

Fishing X X
practices
(i.e., move
on, net
tending, soak
time, etc.)

No
intentional
encirclement

Safe handling | x X X X X X X X
andrelease
practices

Marine X X X X X X X X
mammal ID
guides

Avoid areas X X X X X X X X
of high
activity,
rookeries, or
foraging
areas

Practicegood | x X X X X X
offal
management

Gear X X X X X X X
Operational
Procedures
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Trigger limits

requiring

notifying

liaison officer

Fishery ID 2074 2083 2084 2085 2093 2099 10581 2051
(bottom | (bottom | (bottom | (bottom | (bottom | (bottom | (bottom (pelagic
trawl) trawl) trawl) trawl) trawl) trawl) trawl; set

midwater | gillnet)
trawl)

Species Antarctic | Antarctic | Antarctic | Antarctic | Antarctic | Antarctic | Antarctic | Antarctic
blue blue blue blue blue blue blue blue
whale, whale, whale, whale, whale, whale, whale, fin | whale,
fin fin fin fin fin fin whale, fin
whale, whale, whale, whale, whale, whale, Sei whale,
Sei Sei Sei Sei Sei Sei whale, Sei
whale, whale, whale, whale, whale, whale, Southern | whale
Southern | Southern | Southern | Southern | Sperm Southern | right
right right right right whale right whale,
whale, whale, whale, whale, whale, Sperm
Sperm Sperm Sperm Sperm Sperm whale
whale whale whale whale whale

Time/area X X X X

closure

MPA/fishing | x X X X

closures

Gear

modifications

Bycatch X X

reduction

devices (i.e.:

SLED, etc.)

Deterrent X

devices

(pingers,

etc.)

Fishing X X X X X X

practices

(i.e., move

on, net

tending, soak

time, etc.)
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No

intentional

encirclement

Safe handling | x X X X X X X

andrelease

practices

Marine X X X X X X X

mammal ID

guides

Avoid areas X X X X X X X

of high

activity,

rookeries, or

foraging

areas

Practicegood | x X X X

offal

management

Gear X X X X X X X

Operational

Procedures

Trigger limits X

requiring

notifying

liaison officer

Fishery ID 2047 1969 2053 2064 2077 2043 2050 12480
(pelagic (bottom | (pelagic (pelagic (bottom | (fish (pots/ (fish
set set set set set pots/fish | traps) pots/
gilinet) gilinets) | gillnet) gillnet) gillnet) traps) traps)

Species Antarctic | Antarctic | Antarctic | fin Antarctic | Antarctic | Antarctic | Antarctic
blue blue blue whale, blue blue blue blue
whale, whale, whale, Sei whale, whale, whale, whale,
fin fin fin whale, fin fin fin fin
whale, whale, whale, Southern | whale, whale, whale, whale,
Sei Sei Sei right Sei Sei Sei Sei
whale, whale, whale, whale whale, whale, whale, whale,
Southern | Southern | Southern Southern | Southern | Southern | Southern
right right right right right right right
whale whale whale whale whale, whale whale

Sperm
whale
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Time/area X X X X

closure

MPA/fishing | x X X X X

closures

Gear X

modifications

Bycatch
reduction
devices (i.e.:
SLED, etc.)

Deterrent
devices
(pingers,
etc.)

Fishing X X X X X X
practices
(i.e., move
on, net
tending, soak
time, etc.)

No
intentional
encirclement

Safe handling | x X X X X X X X
andrelease
practices

Marine X X X X X X X X
mammal ID
guides

Avoid areas X X X X X X
of high
activity,
rookeries, or
foraging
areas

Practicegood X
offal
management

Gear X X X X
Operational
Procedures
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Trigger limits
requiring
notifying
liaison officer
Fishery ID 2089 2090
(lobster traps) (aquaculture)
Species Antarctic blue whale, fin Southern rightwhale

whale, Sei whale,
Southern rightwhale,
Sperm whale

Time/area closure

MPA/fishing closures

Gear modifications

Bycatch reduction devices
(i.e.: SLED, etc.)

Deterrent devices
(pingers, etc.)

Fishingpractices (i.e.,
move on, net tending,
soaktime, etc.)

No intentional
encirclement

Safe handlingandrelease
practices

Marinemammal ID
guides

Avoid areas of high
activity, rookeries, or
foragingareas

Practicegood offal
management

Gear Operational
Procedures
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Trigger limits requiring
notifyingliaison officer

Othermarine mammals not considered to be 16 U.S.C. § 1387(f)(3) stocks/species were also evaluated,
to the extentinformation about such species was provided by New Zealand, was otherwise readily
available, or marine mammals were determined tointeract with the export orexempt fisheries. For
example, NMFS reviewed evidence provided by New Zealand through the IAICRS database, which
identified among otherthings, marine mammal stocks, theirrange, fishing gear type, total estimated
average annual mortality, population abundance, bycatch limits, and when stock assessments had been
conducted, and when future assessments might be conducted. Inaddition, NewZealand responded to
guestionsinthe |IAICRS database that applied more broadly to all marine mammals potentially impacted
by New Zealand’s fisheries. The bycatch reduction measuresidentified in Table 2, although specificto
16 U.S.C. § 1387(f)(3) stocks/species, are expected to offer similar protections to other marine mammal
species orstocks that overlap with the fisheries in question. NMFS considered New Zealand’s existing
legal and regulatory framework, particularly the measures it employs to address bycatch across all of its
fisheries and found that New Zealand prioritizes fisheries for mitigationin response to reported bycatch,
similartothe prioritization scheme envisioned by the MMPA.

3. Does the nation ban the use of large-scale high seas drift gilinet gear or other gear
prohibited for use by U.S. fishermen?

Response:Yes. New Zealand prohibits drift netfishing gearaccording toits Fisheries (Commercial
Fishing) Regulations 2001:

Part IV, Article 58D: A commercial fisher must notuse a drift netforfishingin New Zealand fisheries
waters. Inthisregulation, drift net means anetthat acts by enmeshing, entrapping, orentangling any
fish or aquaticlife; and acts by driftingin the water or on the surface of the waterin a manner primarily
determined by the natural flow of the water or current; and is not attached to any pointof land; or the
seabed orriverbed.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response:Yes. The United States and New Zealand are both members of SPRFMO, WCPFC, and
CCAMLR. New Zealand’s measures are comparable in effectiveness to U.S. measures for fisheries
managed underthese RFMOs.

SPRFMO does not have any binding marine mammal bycatch mitigation measures. NewZealand hasa
trawl and longline fishery that operate underthis RFMO. SPRFMO requires safe handling and release
practices and offal management. Forits flagged vessels, New Zealand also implements a code of conduct
for bottomlongline operational procedures, and trigger limits forany dolphin, sealion, leopard seal and
fur seals, which require fishers to notify aliaison officer within adefined period when reached.

WCPFCdoes not have any binding marine mammal bycatch mitigation measuresforlonglinefisheries
(or othersimilartypes of gearsuch as trollinglines). Fishery ID 1971 (trollinglines): the measures for this
fishery related to marine mammal bycatch is for safe handlingand release practices, and marine
mammal identification guide. Fishery ID 1972 (longline): the measures related to marine mammal
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bycatch are safe handlingand release practices, fishermen practice good offal management, marine
mammal identification guides, and a code of conduct of small vessels surface longline (SLL) operational
procedure (the vesselwill prevent discharge of offal/fish waste when settingand “hold and/or batch-
discharge” when hauling (no continuous discharge), and use thawed bait for setting hooks. The code of
conduct operational procedure alsoincludes ameasure forcrew to cut the line to allow the mammal
entangledinthe gearto disentangle from a safe distance.

WCPFCCMM 2011-03 prohibitsintentionally settinga purse seine net ona school of tuna associated
with a cetacean, and if a cetaceanis unintentionally encircled, the vesselmust take all reasonable steps
to ensure safe release of the cetacean. Italsorequires areport be made to relevant authorities about
the encirclement. New Zealand’s exempt purse seine fisheries operating within WCPFC (Fishery IDs 1974
and 12444) prohibitintentional encirclement of cetaceans.

New Zealandisfishing under CCAMLR but CCAMLR does not have binding marine mammal bycatch
reduction measures.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: New Zealand and the United States do not share any transboundary stocks.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response:Yes. New Zealand has implemented bycatch mitigation measures that are comparable to
whatis required by the U.S. regulatory program for 16 U.S.C. § 1387(f)(3) stocks. New Zealand’s Maui
and Hector’s dolphins are considered 16 U.S.C. § 1387(f)(3) stocks. See question 2d for the mitigation
measures foreach fishery. New Zealand has provided a copy of its Threat Management Plan forboth
speciesthatoutlinesall of the stepsitis taking to mitigate bycatch for these two species (includinga
triggerthat if one animal is caught the fisheryis closed). New Zealand maintains a web accessible
database on reported events thatinclude deaths, strandings, and bycatch of both species. The
developmentand implementation of these measures are comparable in effectivenessto U.S. standards
for Take Reduction Plans.

Additional Considerations

In reviewing anation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S. implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service 13
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governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations
Response:This considerationis addressed in Questions 5and 6 above, and Additional Consideration
Question 6below.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response:This considerationis forregulatory measures taken by the nation after submission of aninitial
positive comparability finding and the next comparability finding cycle. As aresult, this considerationis
not applicable until the next comparability finding cycle. This consideration does notapply to past
measures before the initial positive comparability finding.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: This considerationis addressedin Questions 5and 6 above, and Additional Consideration

Question 6below.

4. Otherrelevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery orfisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response:This considerationis forfacts and circumstances that evolve between the initial positive
comparability finding and the comparability finding cycle. As aresult, this considerationis not applicable
until the next comparability finding cycle. This consideration does not apply to past facts and
circumstances before the initial positive comparability finding.

5. Therecord of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: Between 2021 and 2023, the United States held several consultations with New Zealand

regardingits bycatch reduction program for Maui dolphins. Information received during those

consultationsisincorporatedinto this comparability finding.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations
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Marine Mammal Protection ActImport Provisions Comparability Finding Application Final Report| New Zealand

Response:This considerationis only applicable whenthe U.S. Government receives an invitation froma
foreign government. Site visits are nota requirement and restricted to the information the foreign
government chooses to share with NMFS. On March 1, 2023, NMFS visited the electronic monitoring
centerand received information on operation of cameras on boats. Thisisthe onlyinformation the
Government of New Zealand shared with NMFS during the visit. Information from the visitisincluded in
Question 2b above.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States hasimposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: See Question 4above.

8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Notapplicable. New Zealand is notamember of any RFMOs to which the United Statesis not

a party.

Overall Summary for Additional Considerations
See responsesabove.

EngagementHistory

NMEFS engaged in three virtual technical consultations with New Zealand during the Comparability
Finding application period in December 2019, August 2020, and July 2021. New Zealand provided
additional information viaemail toinformits application in December 2021, and in 2023 in response to
NMFS’ questions.
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Marine Mammal Protection Act Import Provisions Comparability
Finding Application Final Report

Fishery IDs 1969 and 1977

Summary

New Zealand’s exportfisheries (Fishery IDs 1969 and 1977) are comparable to U.S. Standards. Questions
1, 2a, 2¢, 2d, 3, 4, 5 and additional consideration questions 2,5, 6, 7, and 8 above are applicable and are
not duplicated here in this review for Fishery IDs 1969 and 1977.

As noted earlier, NMFS addressed all other marine mammals that may interact with New Zealand’s
fisheries but determined that the impacts of Fishery IDs 1969 and 1977 on Maui dolphins warranted
additional attention, particularly given the species conservation status, the history of litigation, and the
publicconcern expressed about the effects of these fisheries on Maui dolphin. Importantly, NMFS also
determined thatthese twofisheries are the only New Zealand fisheries determined to have more thana
remote likelihood of incidental mortality or serious injury of Maui dolphin within theirrange onthe west
coast of the North Island.

Evidence of a Population Abundance Estimate for Maui Dolphins

Maui dolphins (Cephalorhynchus hectoriMaui) are the northernmost distinct subpopulation of the
Hector’s dolphin species (Cephalorhynchus hectori). Maui and South Island Hector’s dolphins were
recognized as two distinct subspecies in 2002, reflecting evidence of geneticdifferentiation and
accompanyingslight differencesin morphology.?

The Maui dolphinisendemictothe west coast of the North Island of New Zealand and is listed by the
International Union for Conservation of Nature (IUCN) as Critically Endangered, aswell as listed as an
endangered species underthe U.S. Endangered Species Act (16 U.S.C. § 1531 et seq.).In 1970, scientists
estimated that the Maui dolphin population numbered approximately 200 animals.* New Zealand has an
abundance estimate for Maui dolphins, which follows a scientifically-sound process to estimate
abundance and has indicated it has plans to undertake a stock assessment surveys in 2025-2026 and
2026-2027 summer seasons to update that abundance estimate. The best available dataindicate that
the Maui dolphin population estimate is 54individuals.> NMFS concludes that New Zealand meets the

3 Baker, A.N.; Smith, AN.H.; Pichler,F.B. (2002). Geographical variation in Hector’s dolphin: recognition of a new
subspecies of Cephalorhynchus hectori.Journal of the Royal Society of New Zealand 32:713-727.

4 See New Zealand: Maui dolphins: Application for a Comparability Finding. September 2020 at Appendix B.

5 Constantine, et al.- Estimating the Abundance and Effective Size of Maui Dolphins (Cephalorhunchus hectori
Maui)in 2020-2021 Using Microsatel lite Genotypes, with Retrospective Matchingto 2001 (October 2021) (“The
census abundance (Nc) of Maui dolphinsin2020-2021 was estimated to be 54 individualsaged 1 year or older (1+)
(95% confidence interval (Cl) = 48-66) within the survey area....”).
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condition to have an abundance estimate foramarine mammal stock, and its system for Maui dolphin
abundance estimationis comparablein effectiveness to the U.S. regulatory program.

In addition, the distribution of Maui dolphins has beenthe subject of debate. Historically, Maui dolphins
were once distributed along the west and northern portion of the south coasts of New Zealand’s North
Island. The subspecies has undergone a historical range contraction, and based on the bestavailable
data, the Maui dolphin’s range extends from Cape Reingain the north to Cape Egmont, Taranki off the
West Coast North Island. New Zealand refers to the area between Maunganui Bluff and Pariokariwa
Pointas the core distribution area, based on where Maui and/orHector’s dolphins are most frequently
sighted, and within which live dolphins have been genetically tested. Within this core area, Maui
dolphinsare only occasionally foundin the outer portions of harbors and occasionally enter the mouth
of some harbors. However, there are no validated publicsightings furtherin the interior of harbors,
despite high levels of publicpresence and activity inthe harbors. Also, there has been aquestion of the
existence of Maui dolphins on the east coast of the North Island, given afew sightings of dolphins off
the area. To date, there is no evidence of aresident dolphin population of eitherspeciesinany North
Island location outside the recognized core range of Maui dolphins. The few sightings of dolphins off the
east coast of the North Island are consistent with transient dolphins moving through the arearather
than a resident population.

New Zealand meets the condition for marine mammal assessment that estimates population abundance
for marine mammal stocks in waters underthe harvesting nation’s jurisdiction that are incidentally killed
or seriouslyinjuredinthe exportfishery.

Comparability Finding Analysis

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

b. A program to monitor its fisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations
Response:Yes. New Zealand does have monitoring programs forthe two fisheries that are known to
have had Maui dolphin bycatch.

Description of the U.S. monitoring program

The U.S. monitoring programis required underthe Magnuson-Stevens Act, the Marine Mammal
Protection Act (MMPA), and the Endangered Species Act. Specifically, 16 U.S.C.§ 1387(d)(1) states that
the Secretary shall establish a program to monitorincidental mortality and serious injury of marine
mammals duringthe course of commercial fishing operations. This section contains the key U.S.
standard for the monitoring program: to obtain statistically reliable estimates of incidental mortality and
seriousinjury of marine mammals. See also 50 C.F.R. § 216.24(h)(6)(iii)(C)(4). NMFS recognizes that
bycatch isan inherent part of fishing operations and the amount and type of bycatch occurringina
fishery mayvary based on different fishing activities and operations (e.g., geartypes used, how gearis
deployed, gear selectivity, fishing effort, fishing locations (2017 FR notice: Standardized bycatch
reporting methodology).
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Attempts at estimating bycatch levels occurringin afishery are driven by the amount of observer
coverage inthat fishery, whetherthat coverage is at-seaobservers, electronic monitoring, ora
combination of both.

NMFS determines observer monitoring coverage on a fishery by fishery basis depending on the relevant
managementobjectives and science information needs, including those for managing protected species
bycatch, instead of committing to a definitive metric. Forexample, NMFS requires high (in some cases,
100%) observer coverage when monitoring dataare needed to estimate protected species bycatch,
make in-season management decisions, closefisheries when bycatch limits are exceeded, orensure
regulatory compliance.

NMFS has established guidelines for minimum observer sample size requirements, necessary to avoid
small-sample biaswhen PBRis small.® Forsmall populations, the PBRwould be equal to the annual
fisheries-related mortality and seriousinjury.

For PBRs that are lessthan 1, observer coverage of greaterthan 80% would be required only if the
monitoring program was expected to lastforone year. As the monitoring program spans additional
years, required monitoring coverage necessary to achieve areliable bycatch estimate using data pooling
would decrease depending on the life of the monitoring program.

Under U.S. regulations, observers may only be deployed on commercial fishing vessels that are
adequate for purposes of observersafety and health and where observer coverage will notinterfere
with safe operation of the vessel. See 50 C.F.R. § 600.746 for more details aboutthe factorsinforming
whether observers are placed on fishing vessels..

Fishermen are required to submitvessellogbooks within seven days of returning to port. However,
delays of more than a week are not uncommon, according to the NMFS 2019 National Bycatch Report.
Review of video footage from the EM programs occurs on only a portion of the video footage collected.
The full review process forauditing video footage occurs within 60-90 days (two to three months) of
collection.

Description of New Zealand’s Monitoring Program

New Zealand provided information on its monitoring program through its IAICRS application and
additional, supplemental documentation.

New Zealand’s monitoring programis required underits Marine Mammal Protection Act 1978, the
Fisheries (Reporting) Regulations 2017, and the Fisheries (Electronic Monitoring) Regulation 2017
amendedin 2022. The amendmentto the Fisheries (Electronic Monitoring) Regulation 2017 from 2022
outlines the scope and coverage of the electronicmonitoring program. In addition to the fishing
restrictions and observer monitoring as outlined for all of New Zealand’s fisheries, NewZealand
expanded EMcoverage alongthe entire coast of the North Island west coast, and the video camera
monitoring area now includes the entirety of the Maui Dolphin HabitatZone (MDHZ): from the northern
extent of Cape Reingadowntothe end of the southern extentat Wellington. These EM expansions
focused onthe areas outside of the core Maui dolphin distribution area where the greatest residual risk
for Maui dolphin bycatch remained priortothe expansion. The MDHZ is located on the west coast of the

6 See NMFS Policy Directive 02-204-01: Guidelines for Preparing Stock Assessment Reports Pursuantto the Marine
Mammal Protection Act, Appendix A Availableat: https://www.fisheries.noaa.gov/national/laws-and-
policies/protected-resources-policy-directives.
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North Island (including harbors) from the coast out to 12nm. The MDHZ covers approximately 90-95% of
Maui dolphin habitat overits entire distribution.

New Zealand’s monitoring program consists of logbooks (self-reporting) and at-sea monitoring. At-sea
monitoring consists of both EM through on-board video cameras and observers. The amount of
monitoring listed in New Zealand’s IAICRS application pertains to the entire set netand inshore trawl
fleets. See Table 1below for New Zealand’s monitoring program both by the entire set netandinshore
trawl fleets and for within the MDHZ for each fishery.

Table 1: New Zealand Monitoring Program

Fishery Target Species Gear Type Area Monitoring program
ID
1969 Australian Set gillnets /set nets EEZ (FAO: 81)- Maui Dolphin HabitatZone:
sa!mon, Mullet | (anchored), (Demersal) | Pacific Southwest Set net fleet — 100% coverage
nei*, Mackerel (west coastNorth .
. outside harbors (no observers or
nei, etc. Island) e
camera monitoring inside
harbors)
Entire fleet:
Electronic video monitoring: 10-
25% coverage; Observer
program: 1-5% coverage; Vessel
log books: 100% coverage
1977 Australian Bottom trawls (not EEZ (FAO: 81)- Maui Dolphin HabitatZone:
salmon, specified, Demersal) Pacific Southwest | Trawl fleet — 20-70% coverage
Carangids nei, (west coastNorth outside prohibition area
Warehou nei, Island)
etc.

Entire fleet:

Electronic video monitoring:25-
50% coverage; Observer
program: 25-50%

coverage; Vessel log books:
100% coverage

*not elsewhere included (nei) - when the productis not specifically provided for in the Harmonized Trade System,
the description coveringsuch productis generally considered to be a “residual provision” by use of the phrase “not
elsewhere included”.

Excluded fromthe monitoring program are set net vessels that exclusively fish within harbors and are
lessthan 26 feet (8m) inlength. Vessels thatfish within harbors (small dories), are usually between 12
and 20 feet (fourto six meters)inlength, are unable to carry an observeroran on-board cameradue to
concerns for both human health and safety and safe vessel operations. New Zealand is exploring
alternative means of verifying marine mammal captures by these smallvessels. Trawl vessels that are
more than 105 feet(32meters) inlength are part of the deep-waterfleetand operate in areas well
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outside of the Maui dolphin distribution areaand are already subject to high levels of observer coverage
that would detect any bycatch of Maui dolphins as a statistically-reliable estimate.

New Zealand’s monitoring program has two reporting systems that allow it to know where vessels are
operatingandtheirfishing effort. Looking at the annual measures of effort by vessel and location allows
New Zealand to identify areas of high risk of Maui dolphin bycatch. New Zealand thenis able to factorin
these considerations when determininglevels of monitoring within the MDHZ to get to the appropriate
level of coverage needed to monitor Maui dolphin bycatch. Underthe recent changesto the expansion
of the EM program, there will be 100% monitoring forall inshore trawl vessels in the MDHZ and 100%
monitoring coverage on all coastal set net vessels north of Whanganui. Fisheries New Zealand
anticipatesthe time toreview video footage willbe between 1-3weeks. This level of monitoring will
allow the governmentto provide greater assurance that fishermen willreportany interactions with
Maui dolphinsand enable independent verification of the reporting. NewZealand requires its
commercial fishermento provide afish catch reportand a non-fish or protected species report (which
includes marine mammals) together on the same day that the fishingevent occurred (although it can be
the next day depending on when the fishingevent ends).

Officials receive adaily automated report of marine mammal captures, and this enables fishery
managers to assess the information and initiate aresponse if required. This reporting supports the
Fisheries (Geospatial Position Reporting) Regulations 2017, which requires commercialfishing vessels to
use geospatial position reporting (GPR) devices. Every Automatic Identification System GPR (AlS-GPR)
device musttransmit a position reportevery three minutes. The electroniccatch information and the
AlS-GPR data provide nearreal-time information about the entire fishing fleet’s activities and enables a
comparison of vessel positions with the catch informationin relation to areas totally closed to fishing or
to certainfishingmethods. New Zealand Fisheries created a maritime domain awareness tool to easily
view all of this data. The tool is able to alert officials, in real-time, when avessel enters the MDHZ or the
target trawl observer coverage areawithin the core distribution areaforthe Maui dolphin. The tool also
makes it possible toview individual vessels and their behavior; whereafishing event starts and ends;
drilldownintothe electronicreports of fishing events and the catch data; visually track deployment of
observersandtheirreal time location; search vessels and create vessel groups; and create alerts based
on a variety of criteria.

The risk of bycatch determines the different levels of video review for the on-board camera footage
fromthe EM program. The video footage from fishing trips that occur from Cape Reinga (the northern
extent of the MDHZ) south to Whanganui will be 100% reviewed as this areais considered the core area
for Maui dolphin distribution. In the transition zone (from Whanganui south to Cook Strait), video
footage will be reviewed ata 20% review level. With the new expanded program, Fisheries New Zealand
anticipates the time toreview video footage willbe between 1-3weeks although there are factors that
couldshortenor lengthenthattimeframe. Forthe setnetfleet, 100% review of all footage willtake
place regardless of distance from shore. Forthe trawl fleet, 100% review of footage will take place for
trawls within 12 nautical miles of the coastand 20% review of footage will take place fortrawls between
12-17 nautical miles. The overall EM program acts as a strong incentive forcommercialfishers toreport
any marine mammal interactions accurately and in a timely fashion as required under New Zealand’s
Fisheries (Reporting) Regulations 2017 because the New Zealand government will knowif fishermen do
not file areport.

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service 20



Marine Mammal Protection ActImport Provisions Comparability Finding Application Final Report| New Zealand

Comparison between the U.S. and New Zealand’s Monitoring Programs

The MMPA Import Final Rule requires thata nation’s marine mammal bycatch program be comparable
to U.S. standards. See 50 C.F.R. § 216.24(h)(i). A nation may also exceed U.S. standards. New Zealand’s
overall monitoring program for Maui dolphin bycatchis comparable to or exceeds the U.S. regulatory
program standards.

The United States and New Zealand use comparable standards for deploying observers on commercial
fishing vessels. Both nations take observer health and safety along with vessel operational safety into
consideration when determining deployments of observers.

The United States does not use its EM programs for monitoring marine mammal bycatch so the United
States only uses observersto attain approximately 10% monitoring coverage forits fisheries to
document marine mammal bycatch. In comparison, New Zealand has attained 90% monitoring coverage
(betweenits observerand EM programs) within the MDHZ to observe for marine mammal bycatch
because EMis capable of observing marine mammal bycatch 100% of the time. In summary, New
Zealand’s 90% monitoring coverage through its monitoring programis more accurate and robust than
NMFS’ 10% monitoring coverage throughits observer program and these levels exceed the
requirements of 16 U.S.C. § 1387 for statistically reliable bycatch estimates.”

New Zealand’s requirements for reporting marine mammal bycatch exceeds the U.S. regulatory
requirements for reporting of marine mammal bycatch inits fisheries. The United States does have a
vessel monitoring system thatreports vessel location, but this systemis not monitored in real-time for
enforcement purposes. The United States receives reports on catch and marine mammal bycatch
through separate systems, and it can take a week orlongerforthe data to be available. The United
States does not have a tool that it can use to enable managers to pull together the vessel location, catch
information, and marine mammal bycatch information into one location to facilitate management
review and action. Incomparison, New Zealand requires its fishermen to report both catch and marine
mammal bycatch information within aday. This reporting requirement along with the real-time vessel
monitoring through the GNZ’s maritime domain awareness tool is more protective and exceeds U.S.
standards.

This tool makes it possible forthe Government of New Zealand to view individual vessels and their
behavior; determine where afishing event starts and ends; drill down into the electronicreports of
fishing events and the catch data (which includes bycatch of Maui dolphins); visually track deployment
of observersandtheirreal time location; search vessels and create vessel groups; and create alerts
based on a variety of criteria (such as bycatch of a Maui dolphin). This program allows New Zealand to
actin nearreal-time inthe unlikely event that a Maui dolphin were bycaughtin afishery allowing the
Ministerto start an immediate review of New Zealand’s program to determine additional actions to be
taken to reduce Maui dolphin bycatch below the bycatch limit.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation

7 See NZ Application for a Comparability Finding: Maui Dolphin:Supplementary Information - Monitoring
Programme (December 2022),at 20-21.
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has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response:Yes. New Zealand has a bycatch mitigation programin place that iscomparablein
effectiveness to the U.S. bycatch mitigation program.

Description of U.S. marine mammal protection and fishery bycatch management

The Marine Mammal Protection Act (MMPA) holds the statutory mechanisms for marine mammal
conservationinthe United States. The United States uses potential biological removal (PBR) as a
mechanism to respond to the uncertainty associated with assessing and reducing human-caused
mortality and serious injury of marine mammals, including fromincidental bycatchin fisheries. The PBR
formulaincorporates the minimum population estimate of the stock, one-halfthe maximum theoretical
or estimated net productivity rate of the stock at a small population size, and arecovery factor between
0.1 and 1.0. The MMPA requires acalculation of PBR for all marine mammal stocks, butin some cases
calculating PBR may not be feasible because of alack of marine mammal abundance data. PBRisan
upperlimitto mortalities, notincluding natural mortalities that may be removed from a marine mammal
stock while allowing that stock to reach or maintainits optimum sustainable population. The ultimate
goal of the MMPA isto reduce marine mammal mortality and seriousinjury tolevels belowthe PBR,
such that eventually aZero Rate Mortality Goal (ZMRG) of less than 10% of PBR is achieved. Depending
on the species, the United States uses several modeling methods to determine the mortality rate. In
most cases, it is a five-year running average versus an annual rate, since the rates vary from yearto year.

Based on NMFS’ Guidelines for Preparing Stock Assessment Reports (SARs), afour-yearabundance
surveyinterval and recovery factor (F,) value of 1.0 is appropriate for calculating PBR (page 7). New
Zealand’s lastabundance estimate was produced in 2021 and New Zealand is conducting abundance
surveysin 2025-2026 and 2026-2027 summerseasons, after which New Zealand can calculate updated
abundance estimates. New Zealand’s procedures for updating abundance estimates, which are required
for calculations of PBR are comparable in effectiveness to the U.S. regulatory program.

The MMPA requires SARS toinclude, among other things, information on how stocks were identified, a
complete description of what is known about the human-caused mortality and seriousinjury for the
period covered, adescription of acalculation of the PRRand an assessment of whetherincidental
commercial fishery takes are insignificant and approaching azero mortality and seriousinjury rate as
well as otherinformation relevant to assessing stocks. Underthe import provisions, stock assessments
that are equivalentto the provisionsunder 16. U.S.C. § 1386, are notrequired of nations seeking
comparability findings for their fisheries. The import provisions only require that nations report on their
marine mammal stock status and the effects of fisheries on the stocks.

The United States uses take reduction plans (16 U.S.C. § 1387) to help recoverand preventthe depletion
of strategicmarine mammal stocks that interact with Category | and |l fisheries such as gillnets, trawls,
and trap/pots. The immediate goal of take reduction plansis to reduce the incidental mortality or
serious injury of marine mammals from commercial fishing to less than PBR within six months of
implementation. The long-term goal is, that within fiveyears, to reduce the incidental mortality and
seriousinjury of marine mammals toinsignificant levels approaching (emphasis added) a zero mortality
and seriousinjury rate, takinginto account the economics of the fishery, availability of existing
technology, and the existing state or regional fishery management plans.

Take reduction plans (TRPs) use methods like time/area closures and gear modifications to reduce
marine mammal bycatch in commercial fishing gear. The implementation of time/area closures (this can
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be a complete closure of an area or the closure foreight months used in the False Killer Whale TRP) ora
closure forthe rest of the seasonif the number of takes exceeds the bycatch limit. Examples of gear
modifications are: pingers and changing how the gearis fished (shortersoak times, reduction of buoy
lines, changing net height, etc.). Ifthe PBRisexceeded, 16 U.S.C. § 1387 doesnot mandate a closure of a
fishery. Typically, when PBRis exceeded, NMFS will reconvene the Take Reduction Team to explore
whetheradditional regulatory measures exist to further reduce bycatch below PBR again. In the past
and at present, NMFS has not closed a fishery underthis regulatory review process when bycatch of a
marine mammal stock exceeds PBR.

Description of New Zealand’s marine mammal protection and fishery bycatch management

New Zealand’s Fisheries Act 1996 and the Marine Mammal Protection Act 1978 hold the statutory
mechanisms formarine mammal conservationin New Zealand. The relevant sections foreach are:

Fisheries Act 1996

Part 3, Article 15(1)(4)(5): If a population management plan has been approved under section 14F of the
Wildlife Act 1953 or section 3E of the Marine Mammals Protection Act 1978, the Minister: shall take all
reasonable stepsto ensure that the maximum allowable fishing-related mortality levelset by the
relevant population management planis not exceeded; may take such other measures as he or she
considers necessary to furtheravoid, remedy, or mitigate any adverse effects of fishing on the relevant
protected species. The Minister may recommend the making of such regulations under section 298 of as
the Ministerconsiders necessary orexpedientforthe purpose ofimplementing any measures referred
to insubsection (1) or subsection (2) orsubsection (3). The Minister may, by notice in the Gazette,
prohibitall orany fishingorfishingmethodsinan area either: undersubsection (1)(a), for the purpose
of ensuringthe maximum allowablefishing-related mortality level set by the relevant population
management planis notexceeded; orundersubsection (2), forthe purpose of ensuring thatany limiton
fishing-related mortality is not exceeded.

Marine Mammal Protection Act 1978

Article 3F: In determining the maximum allowable level of fishing-related mortality for threatened
species orany other marine mammal undersection 3E(1)(f), the Minister, inthe case of any threatened
species, shall determine alevel of fishing-related mortality which should allow the species to achieve
non-threatened status as soon as reasonably practicable, and in any event within a period not exceeding
20 years;in the case of any other marine mammal, shall determinealevel of fishing-related mortality
which should neither cause anet reductioninthe size of the population norseriously threaten the
reproductive capacity of the species.

Ratherthan using PBR, New Zealand uses a population sustainable threshold (PST) to determine the
bycatch limit for Maui dolphins. PSTincorporates one-halfof a calibration coefficient (tuned to achieve
user-specified population-based management goals) that accounts for alternative assumptions of the
shape of the population growth response to density dependence, the intrinsic population growth rate,
and the estimate of total population size.

Along with the creation of the Maui Dolphin Habitat Zone (MDHZ) discussed in question 2b, New
Zealand created and implemented its Hector’s and Maui Dolphin Threat Management Plan (TMP) 2020.
The TMP providesclear objectives to ensure that governmentagencies are operating collectively to
achieve common goals and provides specificdetails to assist the Minister for Ocean and Fisheries and
the Minister of Conservation in making conservation decisions. Some of the TMP objectives are: ensure
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that dolphin deaths arising fromfisheries threats do not exceed the population sustainability threshold
(PST) with 95% certainty, cause localized depletion, create substantial barriers to dispersal between
subpopulations, and allow localized subpopulations to recoverand/or remain at or above 80% of their
un-impacted status with 95% certainty. New Zealand developed afive-yearresearch plantoimprove its
understanding of the nature and extent of threats and ensure existing management measures are
achievingthe goals and objectives of the plan. There will be an annual review of the research plan and
New Zealand will update the plan as needed.

The TMP setthe Maui dolphin bycatch limitatone individual and enacted fishing prohibitions forthe set
netand inshore trawl fisheries in the MDHZ. This bycatch limitislegally bindingunder New Zealand’s
Fisheries Act 1996 and the Marine Mammal Protection Act of 1978. The total setnetclosure area covers
approximately 92.6% (summer) and 83.8% (winter) of the Maui dolphin distribution. The total trawl
closure areacovers approximately 73.3% (summer) and 50% (winter) of their distribution.

Set Net Fishery (1D 1969)

New Zealand implemented set net prohibitions for the west coast of the North Island based onthe
spatial overlap of the fishing fleet with Maui dolphin distribution. The information outlining the
descriptions of the prohibited areas are intwo regulations: Fisheries (Auckland and KermadecAreas
Commerecial Fishing) Regulations 1986 updated October 2020 and Fisheries (Central Area Commercial
Fishing) Regulations 1986 updated October 2020. The remaining overlap between the Maui dolphinand
the fishing fleets are outside of the Maui dolphin core distribution area, whichisdeemed to presenta
low risk of Maui dolphin capture.

In addition, the Harborand Coastal Setnet Operational Procedures for Protected Species Risk
Managementincludesthe Ten Golden Rules For Setnet Fishing To Save Protected Species. The Ten
Golden Rules outlines voluntary measures that fishermen follow to mitigate protected species bycatch.
These procedures and rulesinclude gear modifications such as avoiding excessive soak times; use of
pingers ordolphin deterrentdevices at all times whenin dolphinterritory; handle any live bird or
mammal with care and return to the seaas quickly as possible; and report all protected species
captures.

Trawl Fishery (ID 1977)

New Zealand implemented inshore trawl prohibitions for the west coast of the North Island based on
the spatial overlap of the fishing fleet with the Maui dolphin distribution. The information outlining the
descriptions of the prohibited areas are intwo regulations: Fisheries (Auckland and KermadecAreas
Commerecial Fishing) Regulations 1986 updated October 2020 and Fisheries (Central Area Commercial
Fishing) Regulations 1986 updated October2020. The remaining overlap between the Maui dolphin and
the fishing fleets are outside of the core distribution area, whichis deemed to presentalow risk of Maui
dolphin capture.

The North Island Coastal Trawler Operational Procedures for Protected Species Risk Management
(includesthe Ten Golden Rules For Coastal Trawling To Save Protected Species). The Ten Golden Rules
outlines voluntary measures that fishermen followto mitigate protected species bycatch. These
procedures, and the two regulations, include measures such as: maintain awareness of mammal activity
around the vessel (minimize risks as possible), minimize the time trawl gearis at or nearthe surface,
reduce unnecessary deck lighting, follow safe handling/release procedures for captured animals (return
protected speciestoseaquickly and treat with care), and reportall protected species captures.
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With the currentfishery closures and reductionsin fishing effort (see question 2b for explanation), New
Zealand estimates that Maui dolphin bycatch is substantially lowerthan the bycatch limit because the
areas where fishing can occur are outside the core area of Maui dolphin distribution and presentalow
risk of Maui dolphin capture.

As New Zealand setabycatch limitforthe Maui dolphin, Article 15 of the Fisheries Act (see above for
the language) enables the Ministerto prohibit all orany fishing orfishingmethodsinan area forthe
purpose of ensuring thatany limit on fishing-related mortality is not exceeded. The power of the
Minister must be exercised consistentlywith the purpose of the Fisheries Act’s decision-making
framework. The purpose of the Fisheries Actis to provide for utilization of fisheries resources while
ensuring sustainability, which is defined to include avoiding, remedying or mitigating the effects of
fishing on the aquaticenvironment (this includes marine mammals such as Maui dolphins). The Minister
of Fisheries does not have discretion to choose whetherto act or not, but rather the Minister has the
authority to quickly enact additional prohibitions considered necessary to ensure the bycatch limitis not
exceeded. Dependingonthe availableinformation that moves the Minister to act, the Minister could
prohibittrawl and/orset netfishing (or some otherfishing method orall fishing)inthe MDHZ orin a
portion of the MDHZ. Under New Zealand law, to lift orretract a prohibition, the Ministerwould have to
be satisfied that the removal of the prohibition(s) would not resultin the exceedance of the limit on
fishingrelated mortality. If a take of a Maui dolphin were to occur, Fisheries New Zealand would review
the current overarching regulatory program. If the Minister hasissued a Gazette notice announcing
fishing prohibitions, the review would consider whether additional prohibitions should be included
alongwith the specificarea-based regulations where the current fishing prohibitions are found.

For both the setnetand inshore trawl fleets, fishermen have the TMP, operational procedures, and
voluntary measures to follow while conducting fishing operations. All of these procedures clearly
communicate to vessel captains/crews the agreed upon required and voluntary management measures
to reduce risk of bycatch to a negligible level. There has not been any observed bycatch of a Maui
dolphinsince 2012 (as verified through New Zealand’s Hector’s and Maui dolphinincident database —
see additional considerations question 4 for details).

The distribution of Maui dolphins (particularly within harbors and outside of the core distribution area)
isan issue brought up by the environmental NGOs in determining the bycatch risk of the Maui dolphin.
Hector’s dolphin (Cephalorhynchus hectori) isendemicto New Zealand and includes two subspecies that
were describedinthe early 2000s: C. hectori hectori(Hector’s dolphin) from South Island waters and C.
hectori Mauifrom the west coast of the North Island.® DNA studies find that the North and South Island
populations have beenisolated for up to 16,000 years. New Zealand had a continuous shoreline in the
Pliocene and early Pleistocene era, so the dolphins likely ranged continuously along the west coasts of
bothislands; however, when the Cook Straitformed during the late Pleistoceneand Holocene
interglacial periods, it separated the islands and isolated the northern population.® As detailed further
below, the status of a Maui dolphin population on the east coast of the North Island has notbeen
confirmed.

8 Ferreira,S. M., and C. C. Roberts. 2003. Distribution and abundance of Maui's dolphins (Cephalorhynchus hectori
Maui) alongthe North Island westcoast, New Zealand. New Zealand Department of Conservation.

9 Baker, A. N., A. N. H. Smith, and F. B. Pichler.2002. Geographical variation in Hector's dolphin: Recognition of
new subspecies of Cephalorhynchus hectori.Journal of the Royal Society of New Zealand 32:713-727.
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Based on surveys and stranding records, the most recent IUCN Red List assessment finds the Maui
dolphins’ range has beenrestricted to the west coast of the North Island, specifically along
approximately 40 km of coastline within afew kilometres of the coast between Manukau Harbourand
Port Waikato.°

New Zealand’s Department of Conservation (DOC) maintains a national database!! dating back to 1921
that documents reports of Hector’s or Maui dolphins that are caught as bycatch in commercial or
recreational fisheries, stranded on the beach, injured at sea, orfound floating dead at sea. As of May
2025, the database documents 56 Maui strandings in total.? Although the Maui dolphin has subtle
morphological and coloration differences from the more abundant population of Hector’s dolphin,
genetictestingis needed to confirm the presence of the Maui dolphin subspecies. As of May 2025, the
DOC’s database lists 30 Maui dolphin strandings confirmed by DNA testing, with the mostrecent
recorded in 2023. Each of these 30 animals was found on New Zealand’s West Coast. The remaining 26
reports of Maui dolphinthat were not confirmedviagenetictestingall occurred on New Zealand’s West
Coast, with the exception of one report, where the locationis listed as “unknown.” These records
further supportthe scientificevidence that the Maui dolphin population has not historically occurred on
the east coast of the North Island.

NMFS’ Endangered Species Act Status Review for Hector’sdolphinin 201712 and NMFS’ 2024 5-Year
Review for Maui’s dolphin and South Island Hector’s dolphin* mention the possible historical
occurrence of Maui dolphins on the east coast of the North Island; however, upon closerinspection, the
referencescitedinthesereports donotsupportthe existence of a historical Maui dolphin populationin
that region.

The 5-year review points to the historical review conducted by McGrath in 2020, which reports Maui
and Hector’s dolphins were widespread around the coast of the North Island, but populations started to
decline beginninginthe 1960s. McGrath (2020 IN: E.C.M. Parsons 2024) notesthat the geneticstatus of
the individuals along the east coast of the North Island is unknown. !> Additionally, Stephenson etal.’s

10 Constantine, R. 2023. Cephalorhynchus hectori ssp. Maui. The IUCN Red Listof Threatened Species 2023:
e.T39427A50380174. https://dx.doi.org/10.2305/IUCN.UK.2023-1.RLTS.T39427A50380174.en

1 Hector and Maui dolphin Incident Database. Accessibleat: https://www.doc.govt.nz/our-work/hectors-and-
maui-dolphin-incident-database/

12 Only a few Maui dolphin may have died because of fishinggear. See Hector Dolphin Known or Suspected Set-Net
and Trawl Fisheries Bycatch and Maui dolphin Observation Type Regardless of Suspected Cause of Death
(excerpted from: https://www.doc.govt.nz/our-work/hectors-and-maui-dolphin-incident-database/. Accessed May
2025).

13 Manningand Grantz 2017. Endangered Species Act status review report for Hector’s dolphin (Cephalorhynchus
hectori). Report to the National MarineFisheries Service, Office of Protected Resources, Silver Spring, Maryland.
Availableat: https://www.fisheries.noaa.gov/resource/document/status-review-report-hectors-dolphin-
cephalorhynchus-hectori.

14 parsons, E.C.M. 2024.5-Year Review. Maui’s dolphin (Cephalorhynchus hectori maui) South Island Hector’s
dolphin (Cephalorhynchus hectori hectori). Availableat:
https://www.fisheries.noaa.gov/resource/document/mauis-dolphin-and-south-island-hectors-dol phin-5-year-
review-2024

15 McGrath, G. 2020. The history of New Zealand/ Aotearoa dolphins Cephalorhynchus hectori:abundanceand
distribution. MSc thesis.Otago University, Dunedin, New Zealand.
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spatial distribution modelfocuses on modeling cetacean distributions based on available data, but does
not specifically address the presence or absence of Maui dolphinsinthatregion.®

New Zealand also provided information on Maui dolphin distribution within these areas. The upper
reaches of the harbors inthe North Island are intertidal, have extensive sand banks, and are a transition
area intoinletsandriversystems. Conversely, the reported and validated sightings of Maui dolphins are
nearthe mouth and entrance of the harbors rather than the upperreaches of harbors. Thereisa
relatively high level of human activity throughout the harbors, so sightings would be likely if there were
aregularpresence of Maui dolphinsinthe harbors. Two research projects have used passive acoustic
monitoring systems to explore Maui dolphin distribution within and outside of the core distribution
area. One project deployed passive acoustic monitoring systems from 2005-2008 in the four harborsin
the core distribution areaforthe Maui dolphin. There were detectionsin the two largest harbors. In
Manukau Harbor, the acousticdetections were originally outside the set netfishing prohibition area, but
based on this data the GNZ extended the set net prohibition areatoinclude the area with these acoustic
detections. In Kaipara Harbor, the single acoustic detection was outside the set netfishing prohibition
area. For the areas outside of the core distribution area, the otherresearch project confirmed that the
overall number of acousticdetections decreased with increasing distance from shore and moving
outside of the core distribution area. While there are limits to both observed sightings and acoustic
monitoring, the analyses conducted by the Government of New Zealand supports the assessment that
Maui dolphin density within harbors and farther offshore isvery low and is consistent with arare and
intermittent presence.

Comparison between the U.S. and New Zealand’s marine mammal protection and fishery bycatch
management

New Zealand’s process of usinga TMP, which establishes abycatch limitand providesthe setnetand
inshore trawl fishery closureinformationis acomparable process to what the United States usesto
reduce the bycatch of a critically endangered species. NewZealand law requires commercial fishing
regulators to reduce bycatch below the bycatch limitand secondarily to keepitaslow as possible as
soon as practicable or within 20 years, whichis similarto the U.S. regulatory standard. New Zealand
estimates that the total mortality and injury of Maui dolphinsis 0.10. New Zealand has also calculated a
bycatch limit of 0.102, which has not been exceeded.

Unlike the United States, New Zealand primarily uses fishery closures to mitigate bycatch risk rather
than gear modificationsto reduce bycatchto meet New Zealand’s PBR equivalent. Similar to the United
States, if the bycatch limitis exceeded, New Zealand would conduct areview of its current regulatory
program and determine what furtheractions can be taken to reduce bycatch below the bycatch limit
again. Overall, New Zealand’s bycatch management programis comparable to whatis required by the
U.S. regulatory program, because both New Zealand and the United States have aregulatory process
that establishes a bycatch limit, uses bycatch mitigation measures such as gear modifications orclosures
to reduce bycatchto a negligiblelevel as quickly as possible, and have areview process if the bycatch
limitis exceededtoreduce bycatch levels back below the bycatch limit.

16 Stephenson F, Goetz K, Sharp BR, Mouton TL, Beets FL, Roberts J, MacDiarmid AB, Constantine R, Lundquist CJ.
2020. Modellingthe spatial distribution of cetaceans in New Zealand waters. Diversity and Distributions 26:495—
516.
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Table 2: Bycatch mitigation measures by fishery ID and 16 U.S.C. § 1387(f)(3) species

(7]
[T S @ o
S E | g | £¢ 3
E s © - = []
: g o 5w 3
] Ul Q o c £ x
= = 0 = o £ ‘® - o
Q 3 -~ & o] - [ © -_—
e 7 PR c _— = b = ©
2 K] O 6 S ° o [5) c
o o L c 6o £ - o e o
< o0 TS c S w O o ¢ ®
© £ o c = © o . o v =
e o < & 2 =) E o3 o E 2
> o © &= o * c 3 v © = 3 9 o
b S ° = £ e <% £ T g £ S =
S o < - o B = X T c
5 2 E s S8 §8 S S8 S g D
i @ = = it 6 o 3 s S < 2 a € (U]
Maui
1
969 dolphin X X X X X
Maui
1977 dolphin X X X X X
Table 3: Estimated bycatch of Maui dolphins by gear type compared to PBR
Maui dolphin Commercial set net | Commercial trawl Combined PBR
distribution
Mean annual 0.026(0.017 — 0.006 (0.002 — 0.032(0.019 - 0.10
captures* (CI 5" to 0.027) 0.013) 0.050)
95« percentile)
Mean annual 0.048 (0.028 — 0.008 (0.002 — 0.056 (0.030 — 0.10
deaths** (Cl 5+ to 0.081) 0.017) 0.098
95« percentile)

* Captures means aliveand dead animals
** These numbers arelarger becauseitincludes cryptic mortality

Fisheries Act 1996

Part 3, Article 15: If a population management plan has been approved under section 14F of the Wildlife
Act 1953 or section 3E of the Marine Mammals Protection Act 1978, the Minister:(1)(a)shall take all
reasonable stepsto ensure that the maximum allowable fishing-related mortality levelset by the
relevant population management planis notexceeded; (1)(b) may take such other measures as he or
she considers necessary to furtheravoid, remedy, or mitigate any adverse effects of fishingon the
relevant protected species. (2) In the absence of a population management plan, the Minister may, after
consultation with the Minister of Conservation, take such measures as he or she considers are necessary
to avoid, remedy, or mitigate the effect of fishing-related mortality on any protected species, and such
measures may include settingalimitonfishing-related mortality.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:
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1. U.S. implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: As part of the overall United States Take Reduction Plan (TRP) process, if PBRis exceeded, the

United States will reconvene the Take Reduction Team (TRT) to evaluate the mitigation measures that

are currentlyin place and if they need to be modified or strengthened. Depending upon whatthe TRT

decidesthere could be amendmentstothe final rule forthe TRP and could happen multipletimes. An
example isthe Atlantic Large Whale Take Reduction Plan (ALWTRP), which was initially putin placein

1997 and has been amendedin 2000, 2002, 2007, and 2014. The United States does not shutdown

fisheries duringthe review process.

New Zealand hasindicated thatit has a similar process forits Threat Management Plan for the Maui and
Hector’s dolphins. New Zealand will do periodicreviews to ensure that the bycatch limitis not exceeded.
Thisis comparable in effectiveness to the U.S. process. New Zealand could shutafishery downif there
was a take of a Maui dolphin whiledetermining further measures to reduce bycatch.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: New Zealand created a multi-species Spatially Explicit Fisheries Risk Assessment (SEFRA)

model to help provide assurances that New Zealand’s fisheries meet the standard required by the

MMPA Import Provisions. The SEFRA model allows forimproved statistical estimation of commercial

fisheries risks to protected species. Specifically, the SEFRA model addresses the needs of fisheries

managersinlow information fisheries where observer coverage is low and protected species capture
rates are rare to inform statistically robust capture estimates. Overall, the model uses the likelihood of
an encounterbetween the protected species and afishingevent that usestheiroverlapinspace and
time to create the bycatch estimate. Toinform the model for the Maui dolphin bycatch estimate, New

Zealand uses total fishing effort (which includes set netvessels inside harbors and unobserved/cryptic

mortality) ratherthan observerfishing days or some other metricand the overlap with the dolphin

distribution. To measure fishing effort New Zealand uses kilometers of set net gearand the number of
trawl tows. This neutralizes the effects of spatial bias arising from spatially non-random or non-
representative fisheries observer coverage. Using this model will ensure that current or future measures
are the most effective way to reduce risk to the Maui dolphins, and will inform the monitoring program.

To verify the utility of the SEFRA model, NewZealand presented it at the International Whaling
Commission’s Scientific Committee (IWC-SC) meetingin 2019. At that meeting, the IWC-SCexpressed
supportfor the use of a spatial riskassessmentand agreed with the principle of estimating encounters
betweendolphins and lethal threats as a function of overlap in space. The IWC-SCrecommended that
there should be anintersessional Working Group convened to provide athorough, independent review
of the spatial risk assessment model. The independent reviewtook place in 2023. The outcome of that
review had the IWC-SCagreeing that the SEFRA model incorporating a spatial approach to risk
assessmentwas valuable. There werediffering views on whether or notthe results that came from the
approach used forthe current Threat Management Plan (TMP) were suitable toinform the spatial
extent of the management measures to reduce impacts on Maui dolphins. The main criticism was that it
was essentialfor New Zealand to provide its justification forhow it chose the prediction variables used
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inthe SEFRA model before the IWC-SC can agree that the results provide the best predictions for the
Maui dolphin. The IWC-SCalso agreed that there is considerable uncertainty about the presence of Maui
dolphinsin harbors and the offshore coastal waters. Based on the comments/questions from the
reviewers, the IWC-SCrecommended the needtorefine and improvethe implementation of the SEFRA
model usedtoinformthe TMP and that New Zealand should conduct further research to clarify the
distribution of Maui dolphins using technologies such as passive acoustic monitoring, drones, or other
technologies. New Zealand indicated that the SEFRA model will be updated and re-run as part of the
2023-2024 and 2024-2025 Fisheries Research Service Plan. Part of this updating process will be to
review and incorporate the recommendations from the IWC-SC. New Zealand will create areportto
document New Zealand’s process for this update and will explicitlyaddress the recommendations to
facilitate further review of the SEFRA model by the IWC-SC.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: New Zealand has a website that documents Hector’s and Maui dolphin deaths, strandings,

and bycatch incidents. Unless genetictesting was conducted that could confirmthe subspecies, New

Zealand used the term “Cephalorhynchus species” to identify the dolphin. According to the database,

and confirmed by New Zealand, as of May 2025, the last known Maui dolphin bycatch occurredin 2002.

The last known bycatch of a Cephalorhynchus species wasin 2012.

In addition, there have been confirmed sightings of asingle dolphin fromthe North Coast of the North
Island in Septemberand October2022. Based onthe timingand locations of the multiplesightings,
officials consideritlikely thatit was a single dolphin that visited multiple sites. The Department of
Conservation putin considerable effort with various researchers to locate the animal and obtaina
biopsy sample, but were unsuccessful. This detection (and any others that have occurred) are consistent
with transientdolphins appearinginthese areas. The intermittent nature of North Island dolphin
sightings outside of the west coast of the North Island does notalterthe Government of New Zealand’s
assessmentthatthereisnoevidence to supportapopulation orstockin this area.

Nonetheless, New Zealand incorporated a theoretical population of Maui dolphins on the East Coast of
the North Island into the SEFRA model. The model can estimate bycatchriskinlocations where the
populationsize is unknown or hypothetical as long as a positive numberis used. Fishing effortis not
sufficiently concentrated to preventrecolonization of the East Coast of the North Island if it were
occurring. This action is very conservative in favor of the Maui dolphinandis comparable to or exceeds
the MMPA's best available science standard for regulation of fisheries bycatch of a marine mammal
stock located at 16 U.S.C. § 1386. This section of the MMPA would notresultin regulations of the U.S.
commercial fisheries fora theoretical location of marine mammal stock where the stock locationis not
verified by the bestavailable science and is only theoretically possible.
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