Comparability Finding Application Final Report

NO Philippines

FISHERIES

Summary

Based on the Philippines’ initial application, its responses to the clarification questions, and the
information described below, NMFS has determined that the following Philippines’ fisheries are
comparable in effectiveness tothe U.S. regulatory program: Exempt Fishery IDs 2126, 2204, 2205, 2206,
2208, 12660 and Export Fishery IDs 2124, 2125, 2127, 2131, 2132, 2207, 2209, 2210, 12658, and 12659.
The followinglongline fisheries are excluded from the comparability finding determination as they are
currently notoperational and the Philippines would need to apply for comparability for these fisheries if
they become active: Fishery 1D 2128, 12485, and 12486. The remainingfisheries 2129, 2130, 2133, and
2134 are not comparable asthey are using gear (gillnets and crab pots) that has a high likelihood of
entangling marine mammals, including potentially 16 U.S.C. § 1387(f)(3) stocks, includingthe Irrawaddy
dolphin, whichisata high risk of extinction. The bycatch limitforthe Irrawaddy dolphins has likely been
exceeded by gillnetand crab potfisheryinteractions.

Philippines has a prohibition on the intentional killing of marine mammals; licenses vessels; and has
marine mammal bycatch monitoring for purse seine vessels underthe Western and Central Pacific
Fisheries Commission (WCPFC) and a marine mammal stranding network thatincludes procedures for
respondingand reporting strandings. Bycatch monitoring dataand marine mammal abundance dataare
lackingin Philippines fisheries thatinclude gear with a high-risk of interaction with marine mammals,
and to-date mitigation measures are not likely to reduce the bycatch of Irrawaddy dolphins below the
bycatch limit.

Fisheriesthatare not recommended for Comparability Finding

Fishery ID? Target Species Gear Type Area Rationale for Denial
2129 Blue swimming Pots/traps, | EEZ, (FAO:71 Pacific Gear with high-risk of
crab (Bottom) Western Central), Major | entanglement with 16 U.S.C. §
areas:Visayan Sea, 1387(f)(3) stock.

Samar Sea, San Miguel

Inadequate data collectionon
Bay; Bays/Gulfs

marinemammal bycatch.

Bycatchlimitof 16 U.S.C. §
1387(f)(3) stock likely exceeded.

! The FisheryID number is NOAA’s internal reference number from our IAICRS databaseand has no other
independent meaning.
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Mitigation measures arenot
likely to reduce bycatch below
the bycatch limit.

2130 Blue swimming Gillnets EEZ, (FAO:71 Pacific Gear with high-risk of
crab and Western Central), Major | entanglement with 16 US.C. §
entangling | areas:VisayanSea, 1387(f)(3) stock.
nets (not Samar Sea, San Miguel .
o Inadequate data collectionon
specified), | Bay; Bays/Gulfs )
) . marinemammal bycatch.
(Surface) nationwide
Bycatchlimitof 16 U.S.C. §
1387(f)(3) stock likely exceeded.
Mitigation measures arenot
likely to reduce bycatch below
the bycatch limit.
2133 Skipjacktuna Drift EEZ, (FAO:71 Pacific Gear with high-risk of
gillnets, Western Central), entanglement with 16 US.C. §
(Surface) municipal waters; 1387(f)(3) stock.
nationwide Inadequate data collection on
marinemammal bycatch.
Bycatch limitof 16 U.S.C. §
1387(f)(3) stock likely exceeded.
Mitigation measures arenot
likely to reduce bycatch below
the bycatch limit.
2134 Demersal fishes Set EEZ, (FAO:71 Pacific Gear with high-risk of
nei* gillnets/set | Western Central), entanglement with 16 US.C. §
nets municipal waters; 1387(f)(3) stock.
(anchored), | nationwide .
Inadequate data collection on
(Surface)

marinemammal bycatch.

Bycatch limitof 16 U.S.C. §
1387(f)(3) stock likely exceeded.

Mitigation measures arenot
likely to reduce bycatch below
the bycatch limit.

*Not elsewhere included (nei) - when the productis not specifically provided for in the Harmonized Trade System,

the description coveringsuch productis generally considered to be a “residual provision” by use of the phrase “not

elsewhere included”.

The Philippines submitted information for three longline fisheries that are not currently operational and
the Philippines willneed to reapply foracomparability finding for these fisheries when the relevant
information on the marine mammal bycatch monitoringand reporting forthis fisheryis available, andin
the eventthatitisseekingto exportthisfisherytothe United States. See Question 4.
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Fishery ID | Target species Gear Area of Operation

2128 Bigeye tuna, Skipjacktuna, | Longlines (not specified), High Seas, (FAO:71 Pacific Western
Yellowfintuna (Pelagic) Central), International waters

12485 Bigeye tuna, Skipjacktuna, | Longlines (not specified), High Seas, (FAO:34 Atlantic Eastern
Yellowfintuna (Pelagic) Central, FAO:31 Atlantic Western

Central), ICCAT

12486 Bigeye tuna, Skipjacktuna, | Longlines (not specified), | High Seas,(FAO:57 Indian Ocean
Yellowfin tuna (Pelagic) Eastern, FAO:51 Indian Ocean
Western), I0TC

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response:Yes, Fisheries Administrative Order (FAO) No. 185 prohibits take and capture of dolphinsin

Philippines' waters, as well as sale, purchase, possession, transport or export of dead or live dolphinsin

any form, whetherraw or processed. FAO No. 185 also declaresitillegalto wound orkill dolphinsinthe

course of fishingand requires thatany dolphins accidentally caught be immediately released unharmed.

The Revised FAO Order No. 185-1 expanded these prohibitions to whales and porpoises.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response:Yes. The Philippine Fisheries Code of Republic Act No. 10654 series of 2015, "An Act to
Prevent, Deterand Eliminate Illegal, Unreported, and Unregulated Fishingamending RepublicAct No.
8550;", Section 7 - Accessto Fishery Resources states that the: "Department shall issue such number of
licenses and permitsforthe conduct of fishery activities subject to harvest control rules and reference
points as determined by scientificstudies or best available evidence. Preference shall be given to
resource usersinthe local communities adjacent or nearest to the municipal waters." The Fisheries
Administrative Order No. 198-1 series of 2018 under Chapter |l Section 5 requires registration of fishing
gears used for commercial fishing purposes.

b. A program to monitor its fisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations

Response: Besidesthe ringnetand purse seine fisheries operating under WCPFC, the Philippines
currently does not have a program to monitorits fisheries forincidences of marine mammal mortality
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and seriousinjuryinthe course of commercial fishing operations. Philippines stated that Fishery ID 2129
(blue swimming crab, pot fishery) has dockside inspection reporting (75-99% coverage) but did not
provide any monitoring forms or other documentation to suggestthat there is marine mammal bycatch
reporting. In 2020, the Philippinesimplemented voluntary guidelines on a municipal catch
documentation and traceability system forlocal government units to manage fishery resources;
however, these guidelines and the catch reporting form do not include marine mammal reporting. The
Philippines has stated thatitis developing afishermen interview process covering 5-10% of most of its
fisheries but did not provide any furtherinformation or documentation of implementation. The
Philippines has a well-established stranding network thatincludes procedures forresponding to and
reporting marine mammal strandings. Philippine export fisheries are listed in Table 1.

Table 1. Philippine Export Fisheries

Fishery ID Target Species Gear Area of Operation Monitoring Program
2124 Bonitos nei, Ring nets, EEZ, (FAO:71 Pacific Western None for the fishery,
Herrings/sardine | (Surface) Central), EEZ, (FAO:81 Pacific strandings network
s nei, Mackerels Southwest, FAO:71 PacificWestern
nei, Round scad, Central), Coastal waters,
Various squids Nationwide, Major Areas -
nei Zamboanga Peninsula, Basilan,
Sulu, Tawi-Tawi, Palawan, Visayan
Sea and Ticao Pass/SanBernardino
Strait, Palawan, lloilo
2125 Bigeye tuna, Purseseines, High Seas, (FAO:71 Pacific Western | Observer Program
Skipjacktuna, (Pelagic) Central), High Seas Pocket 1 (75-99% coverage)
Yellowfi
ellowfintuna Logbook
2127 Bigeye tuna, Purseseines, High Seas, (FAO:71 Pacific Western | Observer Program
Skipjacktuna, (Pelagic) Central), High Seas Pocket 1 (100% Coverage)
Yellowfin tuna
Logbook
2129 Blue swimming Pots/traps EEZ, (FAO:71 Pacific Western Docksideinspection
crab (Bottom) Central), Major areas:VisayanSea, | but no marine
Samar Sea, San Miguel Bay; mammal monitoring
Bays/Gulfs (75-99% coverage)
2130 Blue swimming Gillnets and EEZ, (FAO:71 Pacific Western None for the fishery,
crab entangling Central), Major areas:VisayanSea, | strandings network
nets (not Samar Sea, San Miguel Bay;
specified), Bays/Gulfs nationwide
(Surface)
2131 Octopuses nei Pots/traps EEZ, (FAO:71 Pacific Western None for the fishery,
(Bottom) Central), Major areas:South Sulu strandings network

Sea, Tawi-tawi, Jolo, Basilan,
Palawan, Caraga
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2132 Various squids Trawls (not EEZ, (FAO:71 Pacific Western None for the fishery,
nei specified), Central), year-round; nationwide strandings network
(Surface)
2133 Skipjacktuna Driftgillnets, EEZ, (FAO:71 Pacific Western None for the fishery,
(Surface) Central), municipal waters; strandings network
nationwide

2134 Demersal fishes Set gillnets/set | EEZ, (FAO:71 Pacific Western None for the fishery,
nei nets Central), municipal waters; strandings network

(anchored), nationwide
(Surface)

2207 Herring/sardine Fyke nets, EEZ, (FAO:71 Pacific Western None for the fishery,
nei, Various (Surface) Central), nationwide strandings network
squids nei

2209 Dolphinfishes Trollinglines, EEZ, (FAO:71 Pacific Western None for the fishery,
nei, Tunas nei (Surface) Central), municipal waters;offshore | strandings network

2210 Bonitos nei, Purseseines, EEZ, (FAO:71 Pacific Western None for the fishery,
Herrings/sardine | (Surface) Central), EEZ, (FAO:81 Pacific strandings network
s nei, Mackerels Southwest, FAO:71 PacificWestern
nei, Round scad, Central),Coastal waters,

Various squids Nationwide, Major Areas -

nei Zamboanga Peninsula, Basilan,
Sulu, Tawi-Tawi, Palawan, Visayan
Sea and Ticao Pass/San Bernardino
Strait, Palawan, lloilo

12658 Bigeye tuna, Purseseines, EEZ, Papua New Guinea, (FAO:71 Observer program
Skipjacktuna, (Pelagic) Pacific Western Central), Parties to (75-99% coverage)
Yellowfin tuna the Nauru Agreement

Logbook

12659 Bigeye tuna, Ring nets, High Seas, (FAO:71 Pacific Western | Observer program
Skipjacktuna, (Pelagic) Central), High Seas Pocket 1 (75-99% coverage)
Yellowfin tuna

Logbook
c. Arequirement to report all marine mammal mortality and serious injury in the course

of commercial fishing operations
Response: The Philippines does not have arequirementto report all marine mammal mortality and

seriousinjuryinthe course of commercial fishing operations although there is some degree of marine
mammal bycatch monitoring, see responseto Question 2b.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in

response to reported bycatch occurring in fishing operations. Prioritization of fisheries
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should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response: The Philippines provided alist of marine mammal species co-occurring with its export
fisheries and provided population abundance estimates and bycatch limits for some species. Philippines
indicated injury or mortality of certain species, primarily fromits WCPFCfisheries, including Bryde’s
whale (stock: unknown), common bottlenose dolphin (stock: Philippines), falsekiller whale (stock:
global), long-beaked common dolphin (stock not specified), melon-headed whale (stock: SulaSea,
Philippines), pantropical spotted dolphin (stock: Philippines), rough-toothed dolphin (stock: global),
sperm whale (stock: global), and spinner dolphin (stock: Southern Tafion Strait). Of these stocks, the
total injury and mortality of common bottlenose dolphin (13.70) exceeded the bycatch limit (2.1).

These bycatch estimates are likely under-representations as a whole asthere is no marine mammal
bycatch monitoring program outside of the WCPFCfisheries. Areport from the Philippine Marine
Mammal Stranding Network of strandings from 2005 to 2016 indicated thatthe mostfrequentspecies
that stranded was the spinnerdolphin (115), followed by the Fraser’s dolphin (67), Risso’s dolphin (52),
melon-headed whale (45), pantropical spotted dolphin (37), and dwarf sperm whale (36) (Aragones et
al.2017).2

Mitigation measures forthe WCPFC purse and ring net fisheries include a prohibition onintentional
encirclement of marine mammals and no setting of gear when marine mammals are sighted in the area.
For the otherexportfisheries, the Philippinesindicated there were safe handling and release practices,
no setting when marine mammals were present, reduction in netlength for gillnet (Fishery ID 2133), and
reductioninmain line length (Fishery ID 2131), as well as fishermen education programs and marine
mammal identification guides.

The Philippines, primarily at the local level, has also designated marine protected areas (MPAs). The
Philippines stated that the Scientific Advisory Group and the Management Board of Fisheries
Management Area have prioritized implementing regulations to establish spatial closures, and Local
Government Units have full jurisdiction over the municipal waters and the ability to adopt closures
identified as hotspots as mitigation measures. In Fishery Management Area 11, for Fishery IDs 2130 and
2131, the Philippinesindicated area-based closures as perthe Bago City Municipal Ordinance and a
proposed conservation areain Malampaya Sound under Malampaya Sound Protected Landscape and
Seascape.

Due to limitationsin data, the actual bycatch numbers and unsustainable bycatch of potential 16 U.S.C.
§ 1387(f)(3) stocks particularly in fisheries with a high-risk gear, such as gillnets, is unknown. Itis
unknown if mitigation measures including MPAs are effective in reducing bycatch.

Philippines also indicated bycatch of Irrawaddy dolphin (stock: Malampaya Sound) in Fishery IDs 2133
and 2130. See response to Question 6.

Z Aragones, LV., Laggui, H.LLM., Amor, A.K.S. 2017.The Philippine Marine Mammal Strandings from 2005 to 2016.
A PMMSN Publication. Technical Report No.1. Quezon City, Philippines.
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3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: While noinformationinthe Philippines application materials suggests that it prohibits the use

of large-scale driftnet fishing, none of its fisheries utilize large-scale drift gillnet gear, and no other

information submitted suggests it uses gear prohibited by the United States.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: The United States and the Philippines are both members of WCPFCand ICCAT. The United

Statesis not a member of IOTC. For WCPFC, IOTC, and ICCAT observer coverage and marine mammal
bycatch reportingare required forlongline and purse seinefisheries.

The Philippines confirmed thatitdoes not have any longline fisheries operating pursuantto any RFMO
and as a result, isnotimplementing any RFMO longline data collection and monitoring requirements.
Should the Philippines seek to develop alonglinefishery that becomes the source of fish and/orfish
products exported to the United States, the Philippines mustapply forand receive acomparability
findingforitslonglinefisheries to exportthose products to the United States (see Table 2).

Table 2. Inactive Philippine Export Fisheries under RFMOs

Fishery ID | Target species Gear Area of Operation

2128 Bigeye tuna, Skipjacktuna, | Longlines (not specified), High Seas, (FAO:71 Pacific Western
Yellowfintuna (Pelagic) Central), International waters

12485 Bigeye tuna, Skipjacktuna, | Longlines (not specified), High Seas, (FAO:34 Atlantic Eastern
Yellowfin tuna (Pelagic) Central, FAO:31 Atlantic Western

Central), ICCAT

12486 Bigeye tuna, Skipjacktuna, | Longlines (not specified), | High Seas,(FAO:57 Indian Ocean
Yellowfin tuna (Pelagic) Eastern, FAO:51 Indian Ocean
Western), I0TC

The Philippines has four purse seine orring net fisheries under WCPFC (see Table 1). For purse seine
vessels, WCPFCrequires member states to comply with CMM 2011-03 that prohibits vessels from
settinga purse seine neton a school of tuna associated with a cetacean in the high seas and exclusive
economiczones of the Convention Area. Underthe Fisheries Administrative Order No. 271 Series of
2023, the Philippines prohibits the intentional encirclement or setting by purse seine and ring net
fisheries on cetaceans and prohibits the onboard retention of cetaceans.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable. The Philippines and the United States do not share any transboundary stocks.
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6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: The Philippines has two known populations of Irrawaddy dolphins, Malampaya Sound,
Palawan andin the coastal waters of Bago and Pulupandan, Negros Occidental, and these stocks could
be considered at high risk of extinction. There are an estimated 35 Irrawaddy dolphinsin Malampaya
and 6 -13 mature individualsin the lloilo-Guimaras Strait population.®* In particular, the gillnet fisheries,
including the blue swimming crab fisheries, co-occur with Irrawaddy dolphins and have a high-risk of
interactions based on geartype.

Currently, the Philippines lacks a comprehensive monitoring program for marine mammal bycatch and
has limited information on Irrawaddy dolphin bycatch. The Philippines indicated injury of Irrawaddy
dolphinsinthe blue swimmingcrab gillnet fishery (Fishery ID 2130) and the skipjack tunadriftgillnet
fishery (Fishery ID 2133). The lloilo-Guimaras Strait and Malampaya populations of Irrawaddy dolphins
are small and the bycatch limits have likely been exceeded by gillnet as well as crab pot fishery
interactions (Fishery 1D 2129).°

Municipalitiesin Fisheries Management Area No. 11, which coverthe Malampaya Sound, Palawan and
Bago and Pulupandan, Negros Occidental areas, have implemented measures thatinclude:

e Designation of past protected areasinthe Provinces of Negros Occidentaland loilo (1990, 1995,
1998, 2002)
Permits and gear restrictions for crab fishingin Ajuy, lloilo (2023)

e Prohibitions enacted from 1998 to 2023 in multiple municipalities on fishing ortaking protected
species.

There is no evidence that existing mitigation measures have successfully reduced the bycatch of
Irrawaddy dolphins below the bycatch limit.

Philippines described on-going and upcoming efforts that may be assessed by NMFS as part of future
comparability finding determinations. These include developing a multi-sectoral planto eliminate
bycatch of threatened wildlife; establishing a National Technical Working Group to assess and develop
conservation measuresin critical areas; implementing a proposed conservation area Malampaya Sound,;
and planningto strengthen collaborative networks with institutions for marine mammal monitoring and
reporting.

3 Dolar, M., de la Paz, M. & Sabater, E. 2018. Orcaella brevirostris (I|oilo-Guimaras Subpopulation). The [UCN Red
Listof Threatened Species 2018:e.T123095978A123095988.

4 Whitty, T. 2016. Multi-methods approach to characterizingthe magnitude, impact, and spatial risk of Irrawaddy
dolphin (Orcaella brevirostris) bycatchinsmall-scalefisheriesin MalampayaSound, Philippines. Marine Mammal
Science. 32:3,1022-1043

5 Whitty, T. 2016. Multi-methods approach to characterizing the magnitude, impact,and spatial risk of Irrawaddy
dolphin (Orcaella brevirostris) bycatchinsmall-scalefisheriesin MalampayaSound, Philippines. Marine Mammal
Science. 32:3,1022-1043
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Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Notapplicable.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Notapplicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: Notapplicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery orfisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Notapplicable.

5. Therecord of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: NMFS and the Philippines held two technical consultationsin February 2020 and March
2021.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's

operations

Response: Notapplicable.
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7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States hasimposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: See response to Question 4. The United States and Philippines are members of ICCATand

WCPFC.

8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation'simplementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response:See response to Question 4. The United Statesis not a memberof IOTC.

Overall Summary for Additional Considerations
The additional considerations were not pertinent to determining whetherthe nation’s marine mammal
bycatch reduction programis comparable in effectiveness to the U.S. regulatory program.

EngagementHistory

NMFS engaged intwo technical consultationsin February 2020 and March 2021 as well as numerous
email exchanges of information with the Philippines. The Philippines has been responsive to emails.
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