Marine Mammal Protection Act Import Provisions
Comparability Finding Application Final Report

Es%nuss Poland

Summary

Based on Poland’sinitial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Poland’s exempt and export fisheries are comparable
in effectiveness tothe U.S. regulatory program.

Poland prohibits the intentional capture and killing of cetaceans and pinnipeds. Poland authorizes and
licenses commerecial fishing operations (per EUregulations), requires recording and reporting of marine
mammal interactions by vesselsand observers, and has observer coverage forits fisheries.

The EU prohibits the use of largescale driftnets. For species/stocks at high risk of extinction, Poland
monitors the population of Balticharbor porpoise, implements EU regulations and national
requirements to mitigate harbor porpoise bycatch, and works to reduce fisheries interactions with this
stock.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response:Yes, Article 12 of the EU Habitats Directive prohibits any intentional killing of cetaceans and

two species of seals: the Mediterranean monk seal and the Saimaaringed seal. The EU Habitats

Directive would notapply tothe species of seals that Poland lists as presentinits waters orinteracting

withitsfisheries (gray seal, harborseal, and BalticSea populations of ringed seal). However, under

Polish Regulation on protection of species D20162183.pdf (sejm.gov.pl), all species of seals and

cetaceans are strictly protected in Poland includingthe need for passive butalso active protection

measures.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:
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a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response:Yes, Poland underthe EU Commission Implementing Regulation No. 404/2011 requiresall
vesselstobe licensed and fishing activities to be permitted. In addition, Regulation (EU) No. 2017/2403
of the European Parliamentand of the Council of 12 December 2017 on the sustainable management of
external fishing fleets, and repealing Council Regulation (EC) No 1006/2008, includes rules forissuance
of Authorizations to Fish for EU vessels fishing outside of EU waters, including RFMO areas of
competence, high seas, and third-countries' waters. Poland also provided documentation of its domestic
laws regulating catches, vessels, and participants, including the Law on Sea Fishing Section I, Chapter1,
Article 8.

b. A program to monitor itsfisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations

Response: Poland requires someform of monitoring (logbook and/or observer coverage) forall of its
fisheries. Poland requires logbook reporting for most of its fisheries.

All vessels participatingin SPRFMO, CECAF, and NEAFCfisheries are obligated to record inlogbooks and
reportany incidental bycatch of all protected species, including marine mammals. No documented
bycatch of marine mammals was reported inthese fisheries. All of these fisheries are subject to an
observerprogramunderthe EU Data Collection Framework.

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations

Response: Yes, Poland requires reporting of incidental mortality of marine mammalsin fishing gear. The
logbook form has designated areas to indicate the species type (does not distinguish between target and
non-target catch type or protected species), the condition of the animal (released alive, dead, injured)
and the quantity orweight (forfish species).

Art. 20 of the Polish Regulation on protection sizes and closed seasons and specificcases to perform
commercial fishery obliges fishermen to releaseall bycaught marine mammals and report their bycatch
inthe electroniclogbook or monthly (paper) report. Forms of electroniclogbooks or paper monthly
reports that are used by fishing vessel owners or operators are defined inthe EU regulation 404/2011
annex6.

Accordingto EU Technical Measures Regulation (2019/1241) all live-caught marine mammals must be
immediately released and all incidental bycatch must be reported.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigationis effective or reconsidered if not effective.

Response:The only 16 U.S.C. § 1387(f)(3) stock listed as interacting with Poland’s export fisheriesis the
harbor porpoise (BalticProper harbour porpoise population) which has a bycatch limit of 0.16. Poland
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indicatedithas 18 fisheriesinteracting with, oroverlapping the distribution of, this stock but none of its
fisheries have any documented mortality.

The bycatch limitis neither being met nor exceeded forany of the marine mammal specieslisted as
interacting with Poland’s export fisheries.

Poland requires acousticdeterrents (fishtek banana pinger) asrequired by EUregulationinits BalticSea
gillnetfisheries to mitigate harbor porpoise bycatch. The specifications forthe pingersin use by Poland’s
fisheries meet NMFS Guidelines for non-lethally deterring marine mammals.

The Annual report on implementing the Council Regulation (EC) 812/20041 — 2018 for Poland notes that
duringthe observations conductedin 2018, no case of bycatch of any marine mammal or bird was found
and also no bycatch of protected fish species was observed.

Poland also provided reports on the Multiannual Program of Fishery Data Collection under EC
2019/1241 on the monitoring of unwanted catch in Polish trawl and set net fisheries. In both the 2019
and 2020 reportsfortrawl and gillnetfisheries off of Poland’s coast, no cetaceans or other marine
mammals were observed as entangled or by-caughtin these fisheries. Itis worth noting, however, that
the observed coverage of these fisheries were very low (<1%), but Poland noted that there are low
population estimates of cetaceans, including harbor porpoise, occurringin Polish waters.

Inits 2019 and 2020 reports (Report from the implementation of the Incidental Catches of Cetaceans
Monitoring Programin 2020 and 2019), Poland notes thatsince 2006 (fromthe beginningof the
implementation of the Incidental Catches of Cetaceans Monitoring Program by the NMFRI), regardless
of the time, place and type of fishing gear (trawl/gillnet/longline gear), no cetaceans were accidentally
caught.

Poland also noted underfuture research for BalticSeatrawl fisheries: Research programs for bycatch
mitigation measures for the BalticSeafortrawls are possible inthe future within the international
cooperation, e.g., inthe framework of the ICES Working Group on Bycatch of Protected Species.
However most of the planned bycatch mitigation measures are directed to staticnet fisheries.

Fishery ID 2282 (Balticgillnetfishery for flatfishes) is participatingin BALTFISH, a joint recommendation
for conservation and technical measures to reduce bycatches of harbour porpoise and alleviate further
risk to this population. The BALTFISH proposal isin addition to the current measures setin Annex Xlll of
technical measures regulation (EU) 2019/1241. The BALTFISH High-Level Group recommended a number
of areaclosure conservation measures for mitigating harbor porpoise bycatch and requiring the
continued use of acousticdeterrent devicesinanotherregion.

Poland indicated that the areas proposed for conservation of harbour porpoises against bycatch inthe
BalticSea (asin the BALTFISHJoint Recommendation) wereimplemented through the EC Delegated
Regulation 2022/303 Commission Delegated Regulation (EU) 2022/303 of 15 December 2021 amending
Regulation (EU) 2019/1241 as regards measuresto reduce incidental catches of the resident population
of the BalticProper harbour porpoise (Phocoena phocoena) in the BalticSea- Publications Office of the
EU (europa.eu).

For Polish waters, that means thatthereis an obligation to use pingers on staticnets forthe whole year
for the entire Puck Bay area (pingers were purchased and are used by fishermenin the Puck Bay). Static
netuseis prohibited inthe Pomeranian Bay in Polish marine waters during November-January, static

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service 3



Marine Mammal Protection ActImport Provisions Comparability Finding Application Final Report| Poland

nets are prohibited inthe southern part of the Middle bankin Polish waters adjacentto Sweden’s
watersyear-round. In Pomeranian Bay and Puck Bay, vessels less than 12 m operate using staticnets.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: Yes, the EU Habitat Directive ! prohibits the use of large-scale driftnetsinlinewith the U.S.
prohibition. There are no Take Reduction Plan (TRP) requirements for U.S. fishermen for Atlantic purse
seine ortrawl gear and these gearsare authorized in U.S. fisheries. The United States hasanon-
regulatory Atlantic Trawl| Gear Take Reduction Strategy containing voluntary measures.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: While Poland has fisheries operatingunder SPRFMO, to which the United States is a party,

SPRFMO does not have any marine mammal bycatch reduction measuresin place. SPRFMO does require

observercoverage and marine mammal bycatch reporting. All Polish vessels participatingin SPRFMO

fisheries are obligated to record catches and bycatchesinlogbooks and report any incidental bycatch of
all protected species, including marine mammals underthe EU Data Collection Framework. No bycatch
of marine mammals was reported in these fisheries.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable. There are no transboundary stocks listed as shared with Poland.

6. For marine mammal stocks that are not transboundary but are considered at highrisk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: The only marine mammal stock at high risk of extinctionin Poland’s waters and interacting
with Poland’s fisheries is the Balticharbor porpoise. BALTFISHand surveys conducted under the EU
Directive 2019/1241 (Reportfromthe implementation of the Incidental Catches of Cetaceans
Monitoring Programin 2020 and 2019) note low cetacean, including harbor porpoise, population

1 Specifically, per Regulation (EU) 2019/1241 of the European Parliamentand of the Council of 20 June 2019 on the
conservation of fisheries resources and the protection of marine ecosystems through technical measures,
amending Council Regulations (EC) No 1967/2006, (EC) No 1224/2009 and Regulations (EU) No 1380/2013, (EU)
2016/1139, (EU) 2018/973, (EU) 2019/472 and (EU) 2019/1022 of the European Parliamentand of the Council,and
repealing Council Regulations (EC) No 894/97, (EC) No 850/98, (EC) No 2549/2000, (EC) No 254/2002, (EC) No
812/2004 and (EC) No 2187/2005/ CHAPTER 11/SECTION 2/ ARTICLE 9 (General restrictions on the use of static nets
anddriftnets).
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numbersin Poland’s waters and interacting with Poland’s fleets. Poland isimplementing the required
closures and mitigation measures for this stock. Bycatch limits are not exceeded forany species listed as
interacting with Poland’s fisheries.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S.implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Notapplicable.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Notapplicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: Notapplicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Notapplicable.

5. Therecord of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: Notapplicable.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations
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Response: Notapplicable.

7.

For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States hasimposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Notapplicable.

8.

For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Notapplicable.

Overall Summary for Additional Considerations

The additional considerations were not pertinent to determining whether the nation’s marine mammal
bycatch reduction programis comparable in effectiveness to the U.S. regulatory program.

EngagementHistory

NMFS engaged in a virtual technical consultation with Poland during the Comparability Finding
application periodin March 2021. NMFS and Poland had regularengagementincluding email exchanges
of informationinJuly and August, 2022, to seek additionalinformation and clarification on Poland’s
application.
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