
 

 

Marine Mammal Protection Act Import Provisions 
Comparability Finding Application Final Report 

Portugal 

Summary 
Based on Portugal’s initial application, its responses to the clarification questions, and the information 
described below, NMFS has determined that all of Portugal’s exempt and export fisheries are 
comparable in effectiveness to the U.S. regulatory program. 

Portugal prohibits the intentional killing of marine mammals in the course of commercial fishing. 
Portugal authorizes and licenses commercial fishing operations (per domestic and/or EU regulations), 
has monitoring in place for its fisheries, and requires fishermen to report protected species interactions 
to the relevant RFMOs and the ICES Working Group on Bycatch. 

It is unknown at this time whether any 16 U.S.C. § 1387(f)(3) species interact with Portugal’s fisheries. 
However, Portugal clarified the area of operation of its fisheries and it is unlikely that any of the species 
or stocks listed as possibly interacting or co-occurring with its fisheries are classified as section 1387(f)(3) 
species or stocks. Portugal also provided evidence that its fisheries have not had any documented 
interactions with any of the marine mammal species that have the potential to interact or co-occur with 
its fisheries. 

Portugal lists the bycatch limits as zero or unknown for each marine mammal species/stock. Portugal did 
not provide stock information for any of the marine mammal species listed as interacting with its 
fisheries so assessments on whether any of these species or stocks could be 1387(f)(3) and 
interpretation is based primarily on the area of operation of the fishery. Portugal listed “no documented 
interaction” for each fishery possibly co-occurring with marine mammals without providing any 
documentation or reports on the interactions of these species with fisheries, but did provide 
information about reporting and monitoring requirements to its national program and to ICES Bycatch 
Working Group. 

Portugal did not list mitigation measures in use in any of its export fisheries. Therefore, it is unknown if 
Portugal is prioritizing development of bycatch mitigation programs for its fisheries and marine 
mammals interacting with its fisheries. 

The use of largescale (greater than 2.5 km) drift gillnets is prohibited in EU waters and by EU Member 
State fishermen. Portugal is not fishing with gear prohibited under a U.S. Take Reduction Plan (TRP). 

Comparability Finding Analysis 
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1. Does the nation have a prohibition on the intentional killing or serious injury of marine 
mammals in the course of commercial fishing operations? OR Does the nation have 
procedures to reliably certify that fish and fish products were not caught in association 
with the intentional killing or serious injury of marine mammals in the course of 
commercial fishing operations? 

Response: Yes. Decreto Lei No. 263/81 fully prohibits fishing, capture, slaughter; commercialization of 
any products, including from animals that have died in fishing operations of the cetacean and phocid 
species listed in Art. 1 (N=22) and any other marine mammals that may live or occur in the Portuguese 
EEZ. Portugal also cites the EU Habitats Directive (1992L0043-PT-01.01.2007-005.001-62) which marks 
all cetacean species as strictly protected under Annex IV, and most seal species (besides the 
Mediterranean monk seal) as Annex V (whose capture or harvest in nature and exploitation may be the 
subject of management measures). 

Lei No. 263/81 offers stricter protection in the form of a prohibition on intentional killing for all marine 
mammal species in Portugal’s waters. 

Lei No. 263/81 
Art. 2. 

(1) In estuaries and in the Exclusive Continental Economic Zone, it is expressly prohibited, 
throughout the year, to fish, capture or slaughter the species of marine mammals referred to in the 
previous article, as well as any species of marine mammal that, although unreferenced, may occur in 
those areas. 
(2) For exclusively scientific purposes, the fishing, capture or slaughter of marine mammals may be 
permitted under certain conditions and number of specimens, with the authorization of the 
member of the Government responsible for planning and the environment. 

Art. 3. It is also prohibited, in auctions, markets or any other place, to sell marine mammals, even those 
found dead in fishing gear or equipment or whose corpses wash up on the coast. 

Art. 4. Marine mammals found alive along the coast must be entrusted to specialized scientific 
institutions, which will transfer them to appropriate locations, provide them with any assistance that 
may be necessary and return them to their natural environment as soon as possible 

Art. 5. Violations of the provisions of articles 2 and 3 shall be punished with confiscation in favor of the 
State and a fine of 100,000$ per copy, in the case of seals, dolphins or porpoises, and of 900,000 $ per 
copy, in the case of [sperm whales], rorquals or whales. 

Art. 6. The inspection of the provisions of this diploma is, in particular, the responsibility of the maritime 
authorities, the Fiscal Guard, the Directorate-General for Economic Inspection, the Directorate-General 
for Fisheries Administration, the Auctions and Sales Service, the National Institute of Fisheries Research 
and the services of the Secretary of State for Planning and Environment. 

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction 
program, for purposes of compliance with the import provisions, is defined as having the 
following components: 

a. The ability to control/monitor its fishing operations that may take marine mammals 
(e.g., authorizations, permits, licenses, and/or registrations for vessels) 
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Response: Yes, Portugal maintains a vessel register and authorizes vessels to participate in national 
fisheries. Decreto-Lei no: 73/2020, Chapter V, Article 25, Section III. 

b. A program to monitor its fisheries for incidences of marine mammal mortality and 
serious injury in the course of commercial fishing operations 

Response: All but one of Portugal’s fisheries have observer programs in place with coverage ranging 
from 0.22%-100%. The Portuguese Institute for Sea and Atmosphere (Instituto Português do Mar e da 
Atmosfera - IPMA) is the State laboratory whose mission is to promote and coordinate scientific 
research, technological development, innovation and the provision of services and oversees the 
monitoring of Portugal’s fisheries, including for protected species interactions under Portugal’s National 
Data Collection Plan. 

Portugal meets requirements by RFMOs for fishery logbooks for those fisheries operating under RFMOs. 

The one fishery without observer coverage is a shrimp trap fishery (Fishery ID1 2347) in the 
Mediterranean where it is likely that marine mammal interaction is low and there is no equivalent U.S. 
fishery. Portugal indicated that this fishery is not an active fishery. 

c. A requirement to report all marine mammal mortality and serious injury in the course 
of commercial fishing operations 

Response: Portugal cites the EU regulations on reporting, which are specific to catch reporting and do 
not specify protected species reporting. Portugal did not provide an example logbook and instead cited 
the same EU regulation (which does not include a sample logbook). Portugal confirmed that it adheres 
to RFMO reporting requirements and also annually reports incidental capture of mammals, birds, and 
sea turtles to the ICES Working Group on Bycatch of Protected Species, which has a mandate from the 
European Commission to provide scientific advice on this subject. 

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as 
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small 
population size, or declining rapidly, based on available financial resources) in 
response to reported bycatch occurring in fishing operations. Prioritization of fisheries 
should be similar to U.S. take reduction teams and development of take reduction 
plans and including an evaluation of whether the nation has provided a bycatch limit 
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and 
whether any mitigation is effective or reconsidered if not effective. 

Response: It is unknown at this time whether any section 1387(f)(3) species interact with Portugal’s 
fisheries. However, Portugal clarified the area of operation of its fisheries and it is unlikely that any of 
the species or stocks listed as interacting or co-occurring with its fisheries are classified as section 
1387(f)(3) stocks or species. Portugal informed NMFS that there have not been any documented 
interactions for any of the marine mammal species interacting with its fisheries. 

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear 
prohibited for use by U.S. fishermen?  

                                                                 
1 The Fishery ID number is NOAA’s internal reference number from our IAICRS database and has no other 
independent meaning. 
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Response: The use of largescale (greater than 2.5 km) drift gillnets is prohibited in EU waters and by EU 
Member State fishermen.2 Portugal is not fishing with gear prohibited under a U.S. Take Reduction 
Program. 

4. Does the nation implement marine mammal bycatch reduction measures in fisheries 
regulated under a regional fishery management organization (RFMO), which are required 
for U.S. fishermen by that RFMO?  

Response: Not applicable. Portugal’s fisheries are not operating under RFMOs, that the United States is 
also party to, that have binding marine mammal bycatch mitigation measures in place. Portugal also 
does not have fisheries operating with gear types that have marine mammal conservation measure 
requirements within an RFMO. Portugal operates longline fisheries within ICCAT, IATTC and IOTC, but 
those RFMOs do not have binding marine mammal bycatch mitigation requirements for longline 
fisheries. 

5. In cases where a U.S. Take Reduction Team has implemented marine mammal bycatch 
reduction measures for transboundary stocks shared with the United States, are the 
nation’s measures similar or comparable in effectiveness? (Include in the response if the 
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. § 
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries) 

Response: Not applicable. None of the species listed as interacting or co-occurring with Portugal’s 
fisheries are transboundary with the United States. 

6. For marine mammal stocks that are not transboundary but are considered at high risk of 
extinction, does the nation implement mitigation/risk reduction measures comparable to 
what is or would be required in the United States? (Include in the response if the nation 
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. § 
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries) 

Response: Not applicable. The only marine mammal species at high risk of extinction possibly interacting 
with Portugal’s fisheries is the Mediterranean monk seal which is highly protected under EU regulations. 
Portugal has one fishery listed as operating in the Mediterranean (Fishery ID 2347), but Portugal 
indicated that this fishery is not active. Portugal did not list Mediterranean monk seal as a marine 
mammal interacting with any of their fisheries. Because the fishery that has the potential to overlap 
with the monk seal is not active, there is no recent information to suggest that bycatch of monk seals is 
occurring within Fishery ID 2347. 

                                                                 
2 Specifically, per Regulation (EU) 2019/1241 of the European Parliament and of the Council  of 20 June 2019 on the 
conservation of fisheries resources and the protection of marine ecosystems through technical measures, 
amending Council  Regulations (EC) No 1967/2006, (EC) No 1224/2009 and Regulations (EU) No 1380/2013, (EU) 
2016/1139, (EU) 2018/973, (EU) 2019/472 and (EU) 2019/1022 of the European Parliament and of the Council, and 
repealing Council  Regulations (EC) No 894/97, (EC) No 850/98, (EC) No 2549/2000, (EC) No 254/2002, (EC) No 
812/2004 and (EC) No 2187/2005/ CHAPTER II/ SECTION 2/ ARTICLE 9 (General restrictions on the use of static nets 
and driftnets). 
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Additional Considerations  
In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to: 

1. U.S. implementation of its regulatory program for similar marine mammal stocks and 
similar fisheries (e.g., considering gear or target species), including transboundary stocks 
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any 
other relevant information received during consultations 

Response: Portugal did not list any species that are at high risk of extinction as interacting with any of its 
export fisheries. The United States has pinger requirements for Atlantic gillnet fisheries that interact 
with harbor porpoise. Portugal has one gillnet fishery operating in the north Atlantic but the stock of 
harbor porpoise is not classified as a 16 U.S.C. § 1387(f)(3) stock or species. Portugal is not mitigating 
bycatch in any of its fisheries. 

Relative to the United States, which has numerous monitoring programs required under the MSA, ESA, 
and/or MMPA (observer programs, MMPA reporting requirements, VTR reporting requirements), 
Portugal’s monitoring of bycatch is limited to logbook reporting and observer coverage through its 
national program. Portugal requires vessels to report interactions with protected species, including 
marine mammals. This is (to some degree) similar to the United States, which requires vessels to report 
on their VTR any interactions with ESA or MMPA protected species. 

Portugal, like the United States, authorizes and licenses all participating vessels in its fisheries. 

2. The extent to which the harvesting nation has successfully implemented measures in the 
export fishery to reduce the incidental mortality and serious injury of marine mammals 
caused by the harvesting nation's export fisheries to levels below the bycatch limit 

Response: Not applicable. Portugal has not implemented any mitigation measures in any of its fisheries 
to reduce incidental mortality and serious injury of marine mammals. Portugal claims that there is no 
documented mortality of marine mammals with any of their fisheries. 

3. Whether the measures adopted by the harvesting nation for its export fishery have 
reduced or will likely reduce the cumulative incidental mortality and serious injury of each 
marine mammal stock below the bycatch limit, and the progress of the regulatory 
program toward achieving its objectives  

Response: Not applicable. Portugal has not adopted or implemented any measures for reducing 
cumulative incidental mortality or serious injury of marine mammals. 

4. Other relevant facts and circumstances, which may include the history and nature of 
interactions with marine mammals in this export fishery, whether the level of incidental 
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch 
limit for a marine mammal stock, the population size and trend of the marine mammal 
stock, and the population level impacts of the incidental mortality or serious injury of 
marine mammals in a harvesting nation's export fisheries and the conservation status of 
those marine mammal stocks where available  

Response: See responses to questions 2 and 3. 
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5. The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting 
nation, results of these consultations, and actions taken by the harvesting nation and 
under any applicable intergovernmental agreement or regional fishery management 
organization to reduce the incidental mortality and serious injury of marine mammals in 
its export fisheries 

Response: NMFS held two consultations with Portugal on April 5, 2021, and July 21, 2021, prior to the 
close of the application period. Despite these consultations, Portugal did not apply for a comparability 
finding by the November 30, 2021 deadline. Portugal received a letter providing 30 days to apply for a 
comparability finding and completed its application in February 2022. During the application review 
process, repeated emails to Portugal to seek clarification on its regulatory program including monitoring 
and reporting, mitigation, and the specific stocks of marine mammals interacting with its fisheries went 
unanswered. This assessment was completed with the information available and additional information 
provided by Portugal in a letter to NMFS outside of the application period. 

6. Information gathered during onsite inspection by U.S. government officials of a fishery's 
operations 

Response: Not applicable. 

7. For export fisheries operating on the high seas under an applicable intergovernmental 
agreement or regional fishery management organization to which the United States is a 
party, the harvesting nation's record of implementation of, or compliance with, measures 
adopted by that regional fishery management organization or intergovernmental 
agreement for data collection, incidental mortality and serious injury mitigation or the 
conservation and management of marine mammals; whether the harvesting nation is a 
party or cooperating non-party to such intergovernmental agreement or regional fishery 
management organization; the record of United States implementation of such measures; 
and whether the United States has imposed additional measures on its fleet not required 
by an intergovernmental agreement or regional fishery management organization  

Response: The RFMOs that Portugal is fishing in that the United States is a party to include ICCAT, NAFO, 
and IATTC, which have no marine mammal-specific binding conservation measures. Portugal has 
indicated on-board observer coverage and notes that the coverage percentage is in line with RFMO 
requirements. 

8. For export fisheries operating on the high seas under an applicable intergovernmental 
agreement or regional fisheries management organization to which the United States is 
not a party, the harvesting nation's implementation of and compliance with measures, 
adopted by that regional fisheries management organization or intergovernmental 
agreement, and any additional measures implemented by the harvesting nation for data 
collection, incidental mortality and serious injury mitigation or the conservation and 
management of marine mammals and the extent to which such measures are comparable 
in effectiveness to the U.S. regulatory program for similar fisheries 

Response: The RFMO that Portugal is fishing in that the United States is not a party to is IOTC. IOTC 
prohibits intentional encirclement of marine mammals in purse seine fisheries but Portugal only 
operates a longline fishery within IOTC. Portugal indicated it is implementing RFMO requirements. 
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Overall Summary for Additional Considerations 
The additional considerations were not pertinent to determining whether the nation’s marine mammal 
bycatch reduction program is comparable in effectiveness to the U.S. regulatory program. 

Engagement History 
NMFS held two consultations with Portugal on April 5, 2021, and July 21, 2021, prior to the close of the 
application period. Despite these consultations, Portugal did not apply for a comparability finding by the 
November 30, 2021 deadline. Portugal received a letter providing 30 days to apply for a comparability 
finding and completed its application in February 2022. During the application review process, repeated 
emails to Portugal to seek clarification on its regulatory program including monitoring and reporting, 
mitigation, and the specific stocks of marine mammals interacting with its fisheries went unanswered. 
This assessment is completed with the information available and additional information provided by 
Portugal in a letter to NMFS outside of the application period. 
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