Comparability Finding Application Final Report

als?ﬁmes South Africa

Summary

Based on South Africa’sinitial application, its responses to the clarification questions, and the
information described below, NMFS has determined that all of South Africa’s exemptand export
fisheries are comparable in effectiveness to the U.S. regulatory program. South Africa’s current and
planned activities meet the elements of a marine mammal bycatch reduction program. South Africa
does not have any stocks at a high risk of extinction interacting withiits fisheries, and has demonstrated
that it prioritizes mitigation for fisheries, particularly those with a high risk of interaction/entanglement.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes. South Africa’s National Environmental Management: Biodiversity Act 2004 (Biodiversity
Act) allows the relevant ministerto publish alist of critically endangered, endangered, vulnerable
species, or protected species “which are of such high conservation value or national importance that
they require national protection.” The Act then prohibits any person from carrying out a “restricted
activity” onany listed species, unless the person obtains a permit. Restricted activity is defined to
include intentional ‘hunting, catching, capturingorkilling any living specimen of alisted threatened or
protected species by any means, method or device whatsoever, including searching, pursuing, driving,
lyinginwait, luring, alluring, discharging a missile orinjuring with intent to hunt, catch, capture or kill
any such specimen” and having any listed species “in possession or exercising physical control overany
specimen.”

South Africa’s Threatened or Protected Marine Species Regulations further prohibit “harassing” (defined
as “conduct that threatens, disturbs ortorments” aspecimen, including vessel approach), feeding,
“attracting,” or “releas[ing]” listed species as restricted activities.

South Africa’s Department of Environmental Affairs has listed most marine mammals under National
Environmental Management: Biodiversity Act through its Threatened or Protected Species (TOPS)
regulations. Allspeciesinthe order Cetacea(whales and dolphins) and the suborder Pinnipedia (seals,
sealions) are listed as “protected species.” Therefore, cetaceans and pinnipeds are afforded a range of
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specific protections, including fromkilling, capture, injury, harassment, etc., under the TOPS Marine
Species Regulations through their listing as Protected on the Marine Species List (full list of prohibitions
and exemptionsinthe TOPS Marine Species List).

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)
Response: Yes. Section 13(1) Marine Living Aquatic Resources Actrequires all operators in South African
commercial fisheriesto apply forand be issued a permitto undertake commercial fishing. Section
13(2)(b) requires that each commercial fishing permit be issued with a set of permit conditions - such as
the annual Large PelagicLongline Fishery Permit Conditions. Section 40requires a High Seas vessel
license forfishing on the high seas.

b. A program to monitor its fisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations

Response: South Africa reported having marine mammal monitoringin place forall of its export
fisheries. South Africa primarily uses observer programs for monitoring. Fisheries ID! 2749, 2752, 2798,
2797, 2746, 2750, 12657, and 12684 all rely on observercoverage. Fisheries ID 2758, 2740, 2759, which
are South Africa’s ICCAT fisheries, report using observer coverage as well as vessel logbooks and
dockside inspection. South Africa reported using vessel logbooks for gilInet fishery 2694. For pot/trap
Fisheries D 2753 and 2754, South Africauses vessel logbooks and the South African Whale
Disentanglement Network.

c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations
Response: Yes. Article 79 of the Marine Living Resources Act (MLRA) Regulations, asamended -
Logbooks - requires commercialfishing vessels to maintain both afishing logbook and alandings
logbook. It specifies the information to be recorded, including "the amount of fish dumped or discarded,
where applicable" (subpara(2)(f)). Itis NMFS’ understanding that marine mammals would be covered
underthis provision astheyare included in the definition of "fish" in the MLRA.

The General Permit Conditions for Hake, etc., fishery requires permit holders to notify the relevant
Fishery Officer, atleast 2 hours priorto landing and 24 hours prior to discharge of vesselsin port, of any
dead protected orprohibited species or excess bycatch (Section 4.1.4), and Section 5.5 requires the
permit holderto take steps to minimize "seabird mortality... and to minimize mortality of
noncommercial species." However, the logsheet makes no mention of marine mammals orincidental
catches, releases, ordiscards, only "Catch perSpecies (KG)."

1 The Fishery ID number is NOAA’s internal reference number from our IAICRS databaseand has no other
independent meaning.
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South Africastates that it hasvarious forms that are used forfisheries dependent on the permit
conditions, and various sets of dataare received through reporting processes on the incidental catching,
mortalities and injuries on mammals during fishing as a part of those conditions. While most permit
conditionsrequirethe reporting of protected species bycatch, itis unclearif fisheries without
monitoring programs are subject to reporting requirements.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigation is effective or reconsidered if not effective.

Response:Yes, South Africainformed NMFS that it prioritizesits resources to mitigate marine mammal
bycatch. South Africa provided dataon various species and stocks, the bycatch limits, number of
fisheriesinteracting with the various species and stocks, total average annual mortality rate, and
whetherthe bycatch limits have been exceeded. NMFS evaluated these dataand concluded thatno
bycatch limits forany species, endangered or otherwise, that co-occur with South Africa’s export
fisheries have been exceeded. No bycatch of the Indian Ocean humpback dolphinisreported and the
Southernright whale has an average annual mortality estimate of 0.10, which is below the bycatch limit
of 13.21. The bycatch estimates are derived from the South African Whale Disentanglement Network
(SAWDN) and represent those animals that are reported by fishermen orthe public.

Pots/trapsfisheries 2753 and 2754 are the two fisheries associated with mortality bycatch of the
Southernright whale and mitigationisin place and being further developed for both fisheries.

For fishery ID 2753, bycatch mitigation researchis ongoingto testsinking ground line; researchinto
ropelesstraps; excess buoy linebeingtethered; adequate anchor weights to ensure vertical position of
anchor line; monitoring currents to avoid shootingin high current conditions which helps to mitigate
gear loss; weighted traps prevents drifting; captain and crew training; marine mammal identification
guides; and a code of conduct to use the FAO Species Identification Guide: Marine Mammals of the
World. The vessels are required to sufficiently space the fishing gearand not overcrowd areas to help
reduce the numberof linesina specificarea. Through the South Coast Rock Lobster Industry
Association, all operatorsinthe sector must engage with the SAWDN with the aim of reducing the
interaction between gearand mammals and keeping abreast of the latest developments and research.
Upon sighting an entangled marine mammal, vessel operators must notify the SAWDN.

For Fishery ID 2754, the bycatch mitigationistemporal-based fishery closures and the reductioninthe
number of vertical lines (buoy lines). South Africa stated thata requirementin the draft permit
conditions forthe upcomingseasonisthatthe vessels are encouraged to use alongline technique with
theirtraps to reduce the number of vertical buoy lines, and to tether excess floating buoy lines. Section
22 specifically covers mammal interactions and reporting. South Africaalso noted that the creation and
distribution of aflierforthe skipperstokeep onboardtheirvessels will be completedin the coming
months. The flier will have aspecies guideand the steps to take when an entanglementisfound (i.e.,
who to contact for assistance and whatinformation to collect). Fishermen education programs and a
code of conduct whichincludes working with the disentanglement network are also planned.
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Mitigation occurs or is plannedin several otherfisheries that co-occur with marine mammals. For gillnet
fishery 2694, South Africanoteditutilizes area-based fishery closures, reductionsin netlength
(applicable to gillnetgears), a prohibition on setting when marine mammals are sighted in the area, and
safe handlingand release practices.

For midwatertrawl 2797, South Africanoted it utilizes escape panels, SLEDS, move onrules, prohibitions
on settingwhen marine mammals are sighted in the area, safe handlingand release practices,
regulations and permit conditions, regulation of restricted activities involving listed threatened or
protected marine species such as mammals, and marine protected areas.

For bottom trawl fisheries 2749 and 2752, South Africa has plans for skippers and scientificobservers to
collect marine mammal bycatch data and conduct subsequent analysis of the datato evaluate whether
or not bycatch mitigation measures are required.

Additionally, mechanisms like the SAWDN help South Africa to collect bycatch information and create
mitigation strategies similartoa U.S. take reduction plan. The SAWDN provides “adedicated rescue
action planto assist entangled whales, preventinjuries and reduce mortalities to whales by removing
gear as safely as possible. SAWDN collects data forinternational and national reporting of statistics to
the International Whaling Commission and scientific purposes. SAWDN is also committed to working
with the fishingindustry to reduce entanglements.”

Some of the stated objectives of the SAWDN are:

e Tofacilitate the fishing community'sinvolvement in mitigation measures and theirimmediate
reporting of entangled whales to SAWDN and engenderingaspirit of good fishing practices. To
encourage and fosterscientificresearchinto all aspects concerning mitigation measures,
improvementin disentanglement gearand any modifications to reduce whale entanglementin
fishing gear.

e Todocumentandrecord all entanglement records within South Africaand provide
entanglement statistics to the Department of Forestry, Fisheries and the Environment and the
IWC to evaluate whale entanglement purposes.

e To motivate and facilitate the provisions of suitably approved equipment, resources,
standardized protocols, facilities and safety procedures for all affiliated members of SAWDN
when disentangling whales.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: South Africa did not provide information to clearly demonstrate that it prohibits the use of

large-scale driftnetfishing; however, based on NMFS’s review of the available information none of

South Africa’s fisheries use large-scaledrift gilinet gear, and no otherinformation submitted suggests it

uses gear prohibited by the United States.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response: South Africalists certain exportlongline fisheries as managed under|ICCAT, IOTC, and

CCAMLR, none of which have specificmarine mammal bycatch reduction measures for longline vessels.
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Nevertheless, some fisheries managed by RFMOs utilize weak hooks and circle hooks forseaturtles as
required forin the United States’ fisheries operatingin ICCAT and such measures are capable of
reducing marine mammal bycatch.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable. South Africaand the United States do not share transboundary stocks.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable. South Africa’s fisheries do notinteract with marine mammals at a high risk of

extinction. However, South Africaisimplementing mitigation strategiesin asimilar manneras U.S. take

reductionteams, see 2d.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S. implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Notapplicable.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Notapplicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: Notapplicable.

4. Otherrelevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
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mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Notapplicable.

5. Therecord of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: NMFS consulted with South Africain October 2021. South Africawas responsive tofollow up

guestions asked regardingits application.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Notapplicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States hasimposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Notapplicable.

8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Notapplicable.
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Overall Summary for Additional Considerations

The additional considerations were not pertinent to determining whetherthe nation’s marinemammal
bycatch reduction programis comparable in effectiveness tothe U.S. regulatory program. Several of
South Africa’s fisheries are not listed as actively exporting to the United States.

The Centerfor Biological Diversity, the Natural Resources Defense Council,and the Animal Welfare
Institute jointly submitted information to NMFS on South Africa’s fisheries. NMFS has taken the
information into consideration, as appropriate in our evaluations.

EngagementHistory

NMEFS held a consultation with South Africain October2021. South Africawas responsive to follow up
email exchanges regardingits application and provided updated information on newly implemented
measures that have informed our analysis.
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