Comparability Finding Application Final Report

NO Tonga

FISHERIES

Summary

Based on Tonga'sinitial application, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Tonga’s exempt and export fisheries are comparable
in effectivenesstothe U.S. regulatory program.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes. Tonga prohibits the intentional killing or serious injury of marine mammalsin the course

of commercial fishing operations.

The Fisheries Management (Conservation) Regulations 2008; Part 5, 16 (1-4) states “In thisregulation
“marine mammal” means any member, at any stage of its life cycle, of any species of the class
Mammaliaincluding whales and dolphins. No person shall fish for, harm orinterfere with any marine
mammal inthe fisheries waters. No person shallhave in his possession amarine mammal, live ordead
or part of a marine mammal or a product derived from a marine mammal, where the marine mammal
has beenkilled ortakenin contravention of the provision of this regulation. Where apersoninjures or
kills amarine mammal accidentally, orfinds a marine mammal that isinjured orkilled, he hasaduty to
record and reportthis findingto the Secretary.”

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response:Yes. Tongarequireslicenses forcommercial fishing operations per the Fisheries Management
Act 2002.

Marine Mammal Protection Act Import Provisions
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Relevantsectionsinclude:

Part 4, 21 (1): Unless otherwise provided for underthis Act, fishing, related activity or otheractivity
requiringauthorization underthis Act shall not be conducted by any subject, permanentresidents and
local fishingvessel inthe Kingdom and in or beyond the fisheries waters, or by any other person or
fishingvessel inthe fisheries waters—withoutalicense, permit or otherauthorization required under
this Act; contrary to the terms and conditions of alicense, permit or other authorizationissued under
this Act; contrary to the requirements underthis Act.

Part 5, 29 (1): No local fishing vessel shallbe used forfishing or related activity in the fisheries waters
withouta local fishing vessel license unless used solely for subsistence fishing.

Part 5, 31 (2-3): An application foralocally based foreign fishing vessel license shall be made onlyin
respect of a foreign fishing vesselwhich has been registered in the Fishing Vessel Register. The Secretary
may issue alicense to any locally based foreign fishing vessel.

Part 7, 38 (1c): No foreign fishing vessel shallbe used forfishing or related activitiesin the fisheries
waters except: underacurrent foreign fishing licenseissued undera bilateral or multilateral access
agreementdescribed undersections 36and 37 and in accordance with its provisions and any related
agreementorarrangement described in section 39.

Part 7, 41: Where the terms of an access agreementorarrangementauthorize anadministratortoissue
alicense forfishingin accordance withitstermsin the fisheries waters, ora part of the fisheries waters,
and avalid and applicable license has been duly issued by such administrator, the vessel is deemed to be
licensed underthis Actand accordingto the terms of the access agreementorarrangementand the
license.

Part 7, 45(1): No person may use a local fishing vessel ora Tongan ship for fishing or any related activity
on the high seas unless that person does so underthe authority of, and in accordance with, acurrent
high seasfishing permitissuedinrespect of thatvessel in accordance with this Act; the ship or local
fishingvessel isregistered underthe Shipping Act and the Fishing Vessel Registeras afishing vessel; and
the holderof the high seas fishing permitis namedin the Fishing Vessel Registeras the master, owneror
charterer of that vessel.

b. A program to monitor its fisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations
Response: Yes. Tongahasa monitoring program forits exportfishery. Tongaisamemberof the Forum
Fisheries Agency (FFA)Regional Observer Program (ROP) andis required to provide an observer report
and masterlogbook of interactions with species of special interest (SSl), including marine mammals.
Tonga provided existing observerlog books and reports used by the Tonga National Observer Program
(TNOP). The monitoring program ensures the implementation of management measures.

Enforcement mechanisms forthe fishery are:

Vessel Monitoring System (FFA and Western and Central Pacific Fisheries Commission System)
Observer Program (100% coverage for Foreign Fleets and 20% for domesticvessels)

License Term and Condition

Port sampling and data collection (100% at the wharf)
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c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations

Response:Yes. Tongarequires vessel operators toreport all incidental injuries and mortalities of marine
mammals that occur as a result of fishing operations according to: (1) The Tonga Fisheries Management
Act 2002, Section 101(2)(g)(ii): the Ministerrequires the “owners, operators, charterers, or masters of
such vesselsto provide reporting of catch of target and non-target species; and (2) The Tonga Fisheries
(Conservation) Regulations 2008, Part 5, 16(4), “where a personinjuresorkillsamarine mammal
accidentally, orfinds amarine mammal thatisinjured orkilled, has aduty to record and report this
finding tothe Secretary forFisheries”.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigationis effective or reconsidered if not effective.

Response:Yes. Tongais prioritizing fisheries for mitigation in responseto reported bycatch of 16 U.S.C. §
1387(f)(3) species. Tongalisted two marine mammal species as occurringinthe same areaas its
fisheries: (humpback whale (Oceania subpopulation - American Samoa stock) and spinnerdolphin
(global stock)). Neitherspeciesisan 16 U.S.C. § 1387(f)(3) species/stock. There have only been sightings
and no fisheryinteractions, so the bycatch limits have not been exceeded (seethe table below).

Because there have been nointeractions with marinemammalsin the fishery, there are no mitigation
measures. Although currently not needed, Tonga requested assistance with developing bycatch
mitigation strategies.

Species Stock Bycatch limit Is bycatch limit
exceeded?

Humpback whale Oceania 33.0 No

Spinner dolphin Global Unknown No

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: Yes. Tonga bansdriftnetfishinginits Fisheries Management Act 2002 Part IX, 67: Any person
who withinthe fisheries waters engages or attempts to engage in any driftnet fishing activities shall be
guilty of an offence and liable on conviction to a fine not exceeding $100,000. Where any foreign orlocal
fishing vessel within the fisheries waters engages or attempts to engage in any driftnet fishing activities
the master, owneror charter, if any, of such vessel shall be guilty of an offence and liable on conviction
to fine notexceeding $1,500,000. No foreign orlocal fishing vessel which engages in any driftnetfishing
activities shall be permitted to transship, land or process any fish or have access to ports and facilitiesin
the fisheries watersin Tonga. It shall be an offence forany fishing vesselto possess driftnetsin fisheries
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waters. A master, owneror charterer of any fishingvesselin possession of driftnetsin the fisheries
waters shall be guilty of an offence and shall be liable on conviction to afine not exceeding $1,000,000.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries
regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?

Response:Tongaandthe United States are both parties to Western and Central PacificFisheries

Commission (WCPFC). Tonga’s requirements are comparable in effectiveness to the U.S. requirements.

WCPFCdoes not have any binding marine mammal bycatch reduction measuresforlongline fisheries, it

doesrequire circle hooks forseaturtles which are beneficial for marine mammals. Tongaisin

compliance with WCPFC CMMs according to the most recent compliance report.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response:Yes. Tongashares one transboundary species with the United States: humpback whales

(Oceaniasubpopulation - American Samoa stock), whichisnota 16 U.S.C. § 1387(f)(3) stock. Although

Tonga indicated humpbacks occurin the same area as its pelagiclonglinefishery (Fishery ID 2434), there

have been no observedinteractions. Tongais planningto assess the stockin 2025.

The United States has two Take Reduction Plans (TRPs) for fisheries with gear similarto Tonga’s longline
fishery:the AtlanticPelagicLongline TRP (APLTRP) and the False Killer Whale TRP (FKWTRP); however,
these TRPs do not cover species applicable to Tonga.

6. For marine mammal stocks that are not transboundary but are considered at high risk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Tongadoesnothave any 16 U.S.C. § 1387(f)(3) species/stocks interacting with its fisheries.

Additional Considerations

In reviewing a nation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S. implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Notapplicable.
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2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Notapplicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives

Response: Notapplicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Notapplicable.

5. Therecord of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nationand
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response: Tongaand NMFS held a technical consultation on March 11, 2021.

6. Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Notapplicable.

7. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States hasimposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Notapplicable.
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8. For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation'simplementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Notapplicable.

Overall Summary for Additional Considerations

The additional considerations were not pertinent to determining whetherthe nation’s marine mammal
bycatch reduction programis comparable in effectiveness tothe U.S. regulatory program.

EngagementHistory

Tonga and NMFS held a technical consultation on March 11, 2021. Tonga provided additional
information overemail.
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