Marine Mammal Protection Act Import Provisions
Comparability Finding Application Final Report

Es%nms Vanuatu

Summary

Based on Vanuatu’sinitialapplication, its responses to the clarification questions, and the information
described below, NMFS has determined that all of Vanuatu’s exempt and export fisheries are
comparable in effectivenesstothe U.S. regulatory program.

Vanuatu prohibits the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations. It requires licenses for fishing operations. All its fisheries implement
observer programs to monitorthe extent of incidental injuries and mortalities of marine mammals that
have occurred as a result of fishing operations. Vanuatu requires fishers to reportall incidental injuries
and mortalities of marine mammals and prohibits the use of pelagicdrift gillnets. Vanuatu and the
United States do not share any transboundary stocks.

Vanuatu and the United States are both members of IATTC, WCPFC, NPFC, and SPRFMO. Both IATTC and
WCPFCrequire the use of circle hooks for longlinefisheries. While this is not specifically for marine
mammals, the use of circle hooks can have a benefit for marine mammal bycatch. NPFC does not have
any CMMs for marine mammal bycatch mitigation, butitdoes require the reporting of marine mammal
bycatch in fishing gear. SPRFMO does not have any CMMs for marine mammal bycatch mitigation, butit
doesrequire observer coverage and marine mammal bycatch reporting. Based on review of the
available RFMO compliance reports and overall information, Vanuatu is in compliance with bycatch
mitigation and reporting.

Vanuatu does not assemble Take Reduction Teamsin responseto reported bycatch occurringin fishing
operations. Based on the species present and the type of gearused, its fisheries are similarto pelagic
longlines thatare covered underthe FKWTRP plan. Vanuatu did notinclude circle hooks as a bycatch
mitigation measure inits application butdid include the use of marine mammal identification guides
and captain/crew training efforts. Vanuatu stated that crew trainingis undertaken onboard the vessel
duringthe trip where the crew are provided with tools aswell as how to ID species during the trip. This
isundertaken on all Vanuatu-flagged vessels. Vanuatuindicated inits application thatit does not have
any documented interactions of marine mammals with any of its fisheries but that marine mammals co-
occur withits fisheries. Inreviewing compliancereports on the IATTC website, NMFS discovered areport
that shows Vanuatu did have bycatch of five marine mammalsin 2019. This report shows that Vanuatu
does have some level of bycatchinitsfisheries. While Vanuatu does not formally implement a bycatch
reduction program, itdoes reportand monitor bycatch.

Vanuatuindicated it will conduct an assessment for common bottlenose dolphinsin 2022, but did not
specify if the assessmentwould includeany otherspeciesinits waters. Vanuatu has also requested
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assistance with the following: estimating abundance from survey data, developing bycatch mitigation
strategies, and developinglegallanguage foraregulatory program.

Comparability Finding Analysis

1. Does the nation have a prohibition on the intentional killing or serious injury of marine
mammals in the course of commercial fishing operations? OR Does the nation have
procedures to reliably certify that fish and fish products were not caught in association
with the intentional killing or serious injury of marine mammals in the course of
commercial fishing operations?

Response: Yes. Vanuatu prohibits the intentional killing or serious injury of marine mammalsin

commercial fishing operationsin the Fisheries Act No. 10 of 2014:

e Part 15, Article 92: The Vanuatu Marine Mammals Sanctuary is established. The Vanuatu Marine
Mammals Sanctuary comprisesall Vanuatu waters. The purpose of the Vanuatu Marine
Mammals Sanctuary is to give formal recognition of the high level of protection already afforded
to marine mammalsin Vanuatu watersin accordance with international law.

e Part 15, Article 93(1): A person must not kill, harm, harass, take or move a marine mammal in
the Vanuatu Marine Mammals Sanctuary.

e Part 15, Article 93(2): A person must not: possess, hold in captivity orrestrict the movement of
any marine mammal in the Vanuatu Marine Mammals Sanctuary; or possess a part of a marine
mammal, or a product produced from a marine mammal, taken in the Vanuatu Marine
Mammals Sanctuary.

2. Does the nation have a Marine Mammal Bycatch Reduction Program? A bycatch reduction
program, for purposes of compliance with the import provisions, is defined as having the
following components:

a. The ability to control/monitor its fishing operations that may take marine mammals
(e.g., authorizations, permits, licenses, and/or registrations for vessels)

Response: Yes.Vanuaturequires licenses forcommercial fishing operations as outlined inthe Fisheries
Act No. 10 of 2014:

e Part5, Article 14(1): A person must not carry on aquaculture unless the person complies with
the applicable laws; and pays the prescribed license fee; and is granted an aquaculture license
granted by the Director.

e Part7, Article 35(1): A person must not use a Vanuatu fishing vessel forcommercial fishing or
related activitiesin Vanuatu waters unless he orshe has beenissued with:inthe case of a
Vanuatu fishing vessel thatis fully owned by a Vanuatu citizen—a local fishing license; orin the
case of a Vanuatu fishing vesselthatis not fully owned by aVanuatu citizen—a foreign fishing
license.

e Part 7, Article 35(3): The operatorof a Vanuatu fishing vessel used for fishing or related activities
beyond Vanuatu waters, within the area of competence of aregional fisheries management
organization, must comply with the conservation and management measures of that
organization.
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Part 10, Division 1, Article 53: The operator of a foreign fishing vessel must not use the vessel for
fishing orrelated activitiesin the Vanuatu waters or for any otheractivities provided for by this
Act. Despite subsection (1), the operator of aforeign fishing vessel may use the vessel for fishing
or related activitiesin Vanuatu: forapurpose recognized by the provisions of the United Nations
Conventiononthe Law of the Sea, 1982; or inaccordance with an access agreementora license
issued underthis Part.

Part 12, Division 1, Article 65(1): The owner, charterer or operator of a Vanuatu fishing vessel
whointendsto carry out fishing orrelated activities beyond Vanuatu watersis to apply tothe
Directorfor an international authorization to fishin respect of that vessel.

A program to monitor its fisheries for incidences of marine mammal mortality and
seriousinjury in the course of commercial fishing operations

Response: Yes. Vanuatu has a monitoring program forall of its fisheries. See Table 1below for details on
each fishery.

Vanuatu’slongline fisheries operate an observer program per Part 12 of the Vanuatu Fisheries Act No.
10 of 2014:
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Part 12, Article 68(2)(f): The Director may, by means of conditions attached to an authorization,
introduce such measures as are necessary and appropriate toimplement obligations underthe
Scheduled Treaties or otheragreements to which Vanuatuis a party and applicable international
conservation and management measuresincluding, but notlimited to, the following: a
requirementthatthe vessel carry observers on board during fishing operations on the high seas.
Vanuatuindicated that Fishery ID 2859 is part of the North Pacific Fisheries Commission (NPFC)
and is monitored by vessel log books. The NPFC requires that countries collect dataon marine
mammal interactions with fisheries. The legal mechanisms are under Part 7 (Article 35) and Part
11 (Article 63) of the Vanuatu Fisheries Act No. 10 of 2014:

Part 7, Article 35(3): The operator of a Vanuatu fishing vessel used forfishing or related activities
beyond Vanuatu waters, within the area of competence of aregional fisheries management
organization, must comply with the conservation and management measures of that
organization.

Part 11, Article 63: (1) The Minister may by notice, publish alist of the global, regional orsub-
regional organizations orarrangements to which Vanuatuis a party or a cooperating non-
contracting party. (2) The Minister may by notice, publish the international conservation and
management measures which are to have the force of law in Vanuatu and on all fishing vessels
registeredin Vanuatu whereverthey are operating. (3) The Minister may specify in the notice
undersubsection (2), the parts of an international conservation and management measure that
are to have the force of law in Vanuatu. (4) The Minister may, forthe purpose of giving effectto
any treaty enteredinto by Vanuatu orany international conservation and management measure
or arrangementtowhich Vanuatuisa party or isa cooperating non-contracting party, make
such regulations or give notice in the Gazette orattach such conditionstoalicense asthe
Minister may consider necessary or expedient forthis purpose.
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Table 1. Vanuatu’s fisheries, gear, area of operation, and monitoring program

Fishery | TargetSpecies | Gear Type Area Monitoring program
ID?
2796 Albacore, Longlines High Seas, (FAO: 77 Pacific Eastern | Yes, Observer Program (1-
Bigeye tuna, (Pelagic) Central, FAO:67 Pacific Northeast, | 5% coverage)
Marlins nei*, FAO:87 Pacific Southeast), Eastern
etc. Tropical Pacific Ocean, Inter-
American Tropical Tuna
Convention Area
2850 Albacore, Longlines High Seas, EEZ, Cook Islands, Yes, Observer Program (1-
Bigeye tuna, (Pelagic) Kiribati, Nauru, Palau,Papua New | 5% coverage)
Marlins nei, etc. Guinea, Solomon Islands, Tuvalu,
Western Samoa,(FAO:57 Indian
Ocean Eastern, FAO:77 Pacific
Eastern Central, FAO:67 Pacific
Northeast, FAO:61 Pacific
Northwest, FAO:81 Pacific
Southwest, FAO:71 Pacific
Western Central),Western Central
Pacific Ocean
2851 Albacore, Longlines High Seas, EEZ, Western Yes, Observer Program (1-
Bigeye tuna, (Pelagic) Samoa,(FAO:61 Pacific Northwest, | 5% coverage)
Marlins nei, etc. FAO:81 Pacific Southwest, FAO:71
Pacific Western Central),South
Pacific Ocean
2852 Albacore, Longlines High Seas, Western Yes, Observer Program (1-
Bigeye tuna, (Pelagic) Samoa,(FAQ:77 Pacific Eastern 5% coverage)
Marlins nei, etc. Central, FAO:67 Pacific Northeast,
FAO:61 Pacific Northwest),North
Pacific Ocean
2859 Pacificsaury, Other - Squid | High Seas,(FAO:67 Pacific Yes, Vessel Log Books
Various squids Jigger Northeast, FAO:61 Pacific (UNKNOWN)
nei (Pelagic), Northwest),none provided
Other - Torch
light Nets
(Pelagic)

*not elsewhere included (nei) - when the product is not specifically provided for in the Harmonized Trade System,

the description coveringsuch productis generally considered to be a “residual provision” by use of the phrase “not

elsewhere included”

1 The Fishery ID number is NOAA’s internal reference number from our IAICRS databaseand has no other
independent meaning.
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c. Arequirement to report all marine mammal mortality and serious injury in the course
of commercial fishing operations
Response: Yes.Vanuaturequires vessel operatorstoreportall incidental injuries and mortalities of
marine mammals that occur as a result of fishing operations underthe Fisheries Act No. 10 of 2014:

Part 2, Article (1): The Minister or Director, when performingfunctions or exercising powers under this
Act, are to: () collectand share, in a timely manner, complete and accurate data concerningfishing
activities on, interalia, vessel position, catch of target and non-target species and fishing effort, as well
as information from national and international research programs.

Part 12, Division 1, Article 68(2)(i-k): The Director may, by means of conditions attached to an
authorization, introduce such measures as are necessary and appropriate toimplement obligations
underthe Scheduled Treaties or otheragreements to which Vanuatuis a party and applicable
international conservation and management measures including, but not limited to the following:
measures to be taken to avoid catching non-targeted species; orrequirements for recording and timely
reporting of vessel position, catch of target and non-target species, fishing effortand otherrelevant
fisheries data; or requirements for verifying the catch of target, non-target species and discards.

d. Prioritization of fisheries for mitigation of unsustainable marine mammal bycatch as
described in 16 U.S.C. § 1387(f)(3) (in particular those over the bycatch limit, of small
population size, or declining rapidly, based on available financial resources) in
response to reported bycatch occurring in fishing operations. Prioritization of fisheries
should be similar to U.S. take reduction teams and development of take reduction
plans and including an evaluation of whether the nation has provided a bycatch limit
and whether that bycatch limit is exceeded for any 16 U.S.C. § 1387(f)(3) stock(s), and
whether any mitigationis effective or reconsidered if not effective.

Response: Yes.Vanuatu prioritizes fisheries for mitigationin response toreported bycatch of 16 U.S.C. §
1387(f)(3) species. Vanuatu’s requirements are generally comparable in effectiveness to what is
required of U.S. fishermenin U.S. longline fisheries.

In its application, Vanuatu indicated that it had no interactions with marine mammals in any of its export
fisheries. An Inter-American Tropical Tuna Commission (IATTC) report from 2022 for Vanuatu showsit
had five marine mammal takesin 2019. However, none of the species Vanuatu listed as co-occurring
withitsfisheries, orthatare listedinthe IATTC reportas mortality, are 16 U.S.C. § 1387(f)(3) species.

Vanuatu lists false killer whales as beingin the same areaas its fisheries but listed the stock as unknown.
This stock could be the Hawai‘i Pelagic Population, which includes false killer whales inhabiting waters
from around the main Hawaiian Islands and Northwestern Hawaiian Islands out to the adjacent high-
seas waters. Vanuatu’s pelagiclongline fisheries are similarto the U.S. pelagiclonglinefishery covered
by the False Killer Whale Take Reduction Plan (FKWTRP). The FKWTRP uses gearrequirements, two
management areas, and several regulatory measures toimprove captain and crew response to hooked
or entangled marine mammals. The two gear requirements are to use “weak” circle hooks and strong
branch linesinthe deep-setlongline fishery. Vanuatu isin compliance with the circle hooks
requirements as part of its requirements under IATTC and WCPFC.
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Vanuatu’s fourpelagiclonglinefisheries (1Ds 2796, 2850, 2851, and 2852) are part of the Inter-American
Tropical Tuna Commission (IATTC)and the Western and Central Pacific Fisheries Commission (WCPFC)
RFMOs. Both RFMOs require the use of circle hooks for seaturtles (which are seen to be of benefit for
marine mammals). WhileVanuatu did notinclude circle hooks as bycatch mitigation, Vanuatu indicates
that its bycatch mitigation consisted of marine mammal identification guides forall of its fisheries, and
one fishery (1D 2850) alsoincluded captain/crewtraining, although these are considered education
efforts, not mitigation.

As clarification of the measuresitimplementsinits exportfisheries, Vanuatu stated there is no formal
training provided by Vanuatu Fisheries to crews or captains. Crew trainingis undertaken onboard during
the trip where they are provided tools as well as how to ID species. This trainingis undertaken on all
Vanuatu-flagvessels. There is nothing on the IATTC website to indicate that Vanuatu is not compliant
with any of the required CMMs.

3. Does the nation ban the use of large-scale high seas drift gillnet gear or other gear
prohibited for use by U.S. fishermen?

Response: Yes. Vanuatu prohibits the use of pelagicdrift gilinets according to the Fisheries Act No. 10 of
2014:

e Part1, Article 1: In this Act, unless a contrary intention appears: driftnet means agillnet or other
netor a combination of netsthatis more than 2.5 kilometersin length, the purpose of whichis
to enmesh, entrap orentangle fish by drifting on the surface of or in the water; driftnetfishing
activities means: catching, taking or harvesting fish with the use of adriftnet; orattemptingto
catch, take or harvestfish with the use of a driftnet; orengagingin any activity which can
reasonably be expected toresultinthe catching, taking or harvesting of fish with the use of a
driftnet, including searching forand locating fish to be taken by that method; or any operations
at seainsupportof driftnetfishing, orin preparation forany activity described in this definition,
including operations of placing, searching for orrecovering fish aggregating devices or
associated electronics such as radio beacons; or aircraft use relating to driftnet fishing activities,
exceptforflightsin emergency situations involving the health or safety of crew members orthe
safety of a vessel; ortransporting, transshipping, landing or processing any driftnet catch, and
cooperationinthe provision of food, fueland othersupplies to vessels equipped for or engaged
indriftnetfishing.

e Part 14, Article 90(1)(2)(3): Avessel in Vanuatu waters must not: be used for driftnetfishing
activities; orbe usedto assistin driftnetfishing activities; or possess orhave on board a driftnet.
A person must not engage in or assistin any driftnet fishingin Vanuatu waters. A Vanuatu vessel
must not: be used for, or assistin driftnet fishing activities; or possess orhave on board a
driftnet.

e Part 14, Article 91(1): Subject to the international obligation forvessels under distress or force
majeure, the following vessels must notenterany port in Vanuatu: a vessel thathas engagedin
driftnetfishing activities; ora vessel thatis equippedto engage in driftnet fishing activities; ora
vessel that possesses or has on board a driftnet.

4. Does the nation implement marine mammal bycatch reduction measures in fisheries

regulated under a regional fishery management organization (RFMO), which are required
for U.S. fishermen by that RFMO?
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Response: Yes.Vanuatuandthe United States are both members of the Inter-American Tropical Tuna
IATTC, WCPFC, the North PacificFisheries Commission (NPFC), and the South Pacific Regional Fisheries
Management Organisation (SPRFMO). Vanuatu has indicated thatit meets the requirements of each of
these RFMOs.

The relevant conservation and management measures (CMM) instituted by each RFMO include:

e |ATTC C-19-08 requires atleast 5% observer coverage onlonglinevessels over 20 meters. IATTC
does not have specific marine mammal bycatch reduction measures but requires the use of
circle hooks forsea turtlesin longlinefisheries, which may benefit marine mammals.

e WCPFC2018-05 requires attaining 5% observer coverage when fishing on the high seas. WCPFC
Eighteenth RegularSession (1-7 December 2021) provided guidelines for best practices forthe
safe handlingand release of cetaceans. CMM 2018-04 requires usingcircle hooksforlongline
gear. This is not specifically formarine mammals, but it has a benefit for mitigation marine
mammal bycatch.

e NPFCdoesnothave any marine mammal specificconservation measures.

e SPRFMO does not have any marine mammal specificconservation measures, but doesrequire
observer coverage and marine mammal bycatch reporting.

IATTC

Fishery 2796 (longline): Vanuatu uses marine mammal identification guides and has 1-5% observer
coverage. Vanuatu indicated that it has no marine mammal interactionsin this fishery. A Scientific
Advisory Committee report from 2022 provided Vanuatu’s observer coverage rates for 2018 and 2019,
whichwere 1.64% and 9.09%, respectively (for combined shallow and deep sets). IATC was unable to
review compliance reports, as access requires an account. There was no indication onthe IATTCssite that
Vanuatu was out of compliance.

WCPFC

Fishery 2850 (longlines): Vanuatu uses marine mammal identification guides and has captain/crew
training. Italso has 1-5% observer coverage. Vanuatu indicated thatithas no marine mammal
interactions with thisfishery. An annual report from 2021 (the most recent report available)lists
Vanuatu as compliant with observer requirements. Vanuatu did have some compliance issues, butit
appearsto be related to submission of datain a timely manner. NMFS reviewed the most recent WCPFC
annual compliance reportand Vanuatuis listed as compliant for CMMs pertaining to seaturtle
mitigation.

Fishery 2851 (longlines): Vanuatu uses marine mammal identification guides. Italso has 1-5% observer
coverage. Vanuatu indicated thatit has no marine mammal interactions with this fishery.

Fishery 2852 (longlines): Vanuatu uses marine mammal identification guides. Italso has 1-5% observer
coverage. Vanuatu indicated that it has no marine mammal interactions with this fishery.

NPFC

Fishery 2859 (squid jigger/torch light nets): Vanuatu uses vessel log books for monitoring. Vanuatu
indicated thatit has had no marine mammal interactions with thisfishery.

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | National Marine Fisheries Service 7



Marine Mammal Protection ActImport Provisions Comparability Finding Application Final Report| Vanuatu

SPRFMO

Fishery 2794 (pole and lines; exemptfishery): Vanuatu uses marine mammal identification guides,
temporal-based fishery closures, and fish aggregating device closure periods. Vanuatu indicated that it
has had nomarine mammal interactions with thisfishery.

5. Incases where a U.S. Take Reduction Team has implemented marine mammal bycatch
reduction measures for transboundary stocks shared with the United States, are the
nation’s measures similar or comparable in effectiveness? (Include in the response if the
nation has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response:Vanuatu and the United States do not share any transboundary stocks.

6. For marine mammal stocks that are not transboundary but are considered at highrisk of
extinction, does the nation implement mitigation/risk reduction measures comparable to
what is or would be required in the United States? (Include in the response if the nation
has provided a bycatch limit and if the bycatch limit is exceeded for any 16 U.S.C. §
1387(f)(3) stocks, either in one fishery or cumulatively over a number of fisheries)

Response: Notapplicable.

Additional Considerations

In reviewing anation’s fisheries and marine mammals stocks, how do they compare to:

1. U.S. implementation of its regulatory program for similar marine mammal stocks and
similar fisheries (e.g., considering gear or target species), including transboundary stocks
governed by regulations implementing a take reduction plan (50 CFR § 229.2), and any
other relevant information received during consultations

Response: Notapplicable.

2. The extent to which the harvesting nation has successfully implemented measuresin the
export fishery to reduce the incidental mortality and serious injury of marine mammals
caused by the harvesting nation's export fisheries to levels below the bycatch limit

Response: Notapplicable.

3. Whether the measures adopted by the harvesting nation for its export fishery have
reduced or will likely reduce the cumulative incidental mortality and serious injury of each
marine mammal stock below the bycatch limit, and the progress of the regulatory
program toward achievingits objectives;

Response: Notapplicable.

4. Other relevant facts and circumstances, which may include the history and nature of
interactions with marine mammals in this export fishery, whether the level of incidental
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mortality and serious injury resulting from the fishery or fisheries exceeds the bycatch
limit for a marine mammal stock, the population size and trend of the marine mammal
stock, and the population level impacts of the incidental mortality or serious injury of
marine mammals in a harvesting nation's export fisheries and the conservation status of
those marine mammal stocks where available

Response: Vanuatuindicated thatitis planningapopulation assessment forcommon bottlenose
dolphinsin 2022, but did not indicate if this assessment would include otherspeciesinits waters.
Vanuatu has requested assistance with the following: estimating abundance from survey data,

developing bycatch mitigation strategies, and developing legal language foraregulatory program.

The record of consultations under 50 CFR § 216.24(h)(5) of this section with the harvesting
nation, results of these consultations, and actions taken by the harvesting nation and
under any applicable intergovernmental agreement or regional fishery management
organization to reduce the incidental mortality and serious injury of marine mammalsin
its export fisheries

Response:Vanuatu and NMFS held two technical consultations: one in January 2020 and the otheron
March 24, 2021.

6.

Information gathered during onsite inspection by U.S. government officials of a fishery's
operations

Response: Notapplicable.

7.

For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fishery management organization to which the United Statesis a
party, the harvesting nation's record of implementation of, or compliance with, measures
adopted by that regional fishery management organization orintergovernmental
agreement for data collection, incidental mortality and serious injury mitigation or the
conservation and management of marine mammals; whether the harvesting nationisa
party or cooperating non-party to such intergovernmental agreement or regional fishery
management organization; the record of United States implementation of such measures;
and whether the United States hasimposed additional measures on its fleet not required
by an intergovernmental agreement or regional fishery management organization

Response: Notapplicable.

8.

For export fisheries operating on the high seas under an applicable intergovernmental
agreement or regional fisheries management organization to which the United States is
not a party, the harvesting nation's implementation of and compliance with measures,
adopted by that regional fisheries management organization or intergovernmental
agreement, and any additional measures implemented by the harvesting nation for data
collection, incidental mortality and serious injury mitigation or the conservation and
management of marine mammals and the extent to which such measures are comparable
in effectiveness to the U.S. regulatory program for similar fisheries

Response: Notapplicable.
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Overall Summary for Additional Considerations

The additional considerations were not pertinent to determining whetherthe nation’s marinemammal
bycatch reduction programis comparable in effectiveness tothe U.S. regulatory program.

EngagementHistory

NMFS engagedintwo technical consultations with Vanuatu, in January 2020 and March 2021. Vanutau
provided additional information via email.
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