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May 19, 2025 

 

Jolie Harrison  

Chief, Permits and Conservation Division  

Office of Protected Resources  

National Marine Fisheries Service 

1315 East-West Highway 

Silver Spring, MD 20910 

 

Submitted by email: ITP.Jacobus@noaa.gov  

 

 Re:  North Slope Borough’s Comments on Proposed Incidental Harassment 

Authorization for Construction of the Alaska Liquefied Natural Gas Project  

 

Dear Ms. Harrison,  

 

Thank you for the opportunity to comment on the National Marine Fisheries Service (“NMFS”) 

proposed issuance of a Marine Mammal Protection Act (“MMPA”) incidental harassment authorization 

(“IHA”) for the Alaska Gasline Development Corporation’s (“AGDC”) proposed expansion of a dock 

facility in Prudhoe Bay, Alaska to facilitate the construction of an pipeline that would provide natural gas 

to in-state and external consumers.1  The North Slope Borough (“Borough”) is generally supportive of 

AGDC’s proposed project, which will enhance the ability to develop and transport natural gas resources 

from North Slope oil and gas fields to external markets. While the Borough supports the project, as we 

noted in our comments on the previously proposed IHA in 2020, the Borough continues to have some 

concerns and offers several recommendations to reduce potential impacts to marine mammals, 

particularly those that are important for subsistence to help meet the needs of our hunters and 

communities.  

 

I. The North Slope Borough  

 

The Borough is the recognized unit of local government spanning the North Slope of Alaska, an 

area covering 89,000 square miles. The Borough's jurisdiction stretches from the United States-Canada 

border across to the western coast of Alaska, with a coastline that extends along the Beaufort and Chukchi 

Seas.  The Borough is responsible for a variety of municipal functions within its area of jurisdiction, 

including planning, zoning, environmental protection, wildlife management, and the construction, 

operation, and maintenance of facilities and other infrastructure necessary to provide services to the 

residents in our eight communities (Anaktuvuk Pass, Atqasuk, Kaktovik, Nuiqsut, Point Hope, Point Lay, 

Utqiaġvik, and Wainwright).   

 

 
1 Taking Marine Mammals Incidental to Construction of the Alaska Liquefied Natural Gas Project in Prudhoe Bay, 

Alaska, 90 Fed. Reg. 16,600 (Apr. 18, 2025). 
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The Borough’s population is comprised primarily (~80%) of Alaska Natives.  For thousands of 

years, the Iñupiat people have relied on subsistence resources for their physical and cultural health.  

Traditional foods are far more nutritious than many types of imported “store-bought” food, and their 

continued consumption has repeatedly been shown to be critical to the health of our people.  Furthermore, 

the social fabric of the Iñupiat revolves around subsistence and food sharing traditions.  All of our 

communities, whether through direct harvest or extensive sharing networks, utilize the full range of 

traditional subsistence resources that abound in the Arctic.   

  

While many Borough residents continue to depend on natural resources that they have harvested 

since time immemorial, in a contemporary cash-based economy, it is equally important that opportunities 

for economic development remain available.  Like other communities, our residents should have access to 

modern health care, a high-quality education, and opportunities to build a future in the modern world.  

These goals are locally achievable thanks to the ability of the Borough to levy taxes on the infrastructure 

necessary to develop our region’s rich oil and gas resources.  This tax revenue has enabled the Borough to 

construct the necessary facilities and provide the services essential to the safety and well-being of our 

residents, while also being the primary source of funding for local employment.  To ensure that an 

appropriate balance is struck between the need to preserve the health of the environment and the 

subsistence resources that are the foundation of our Iñupiat culture, while allowing for responsible oil and 

gas leasing, exploration, and development, the Borough has developed and implements a rigorous local 

planning and permitting regime and engages vigorously in the planning, permitting and review efforts of 

the State of Alaska and federal agencies impacting our region.     

 

Given our special relationship with Arctic species, our people have the most direct and current 

knowledge of species habitat, numbers, health, behavior, and activity on and adjacent to the North Slope. 

Many of our citizens participate in species conservation efforts, as well as in Arctic circumpolar 

scientific, cultural and educational initiatives.  The Borough has adopted a Code of Ordinances that 

explicitly provides for cooperative management of North Slope wildlife resources.2  The Borough’s 

Department of Wildlife Management facilitates sustainable subsistence harvests and monitors the 

population and health of fish and wildlife species.  This is accomplished through regular research, 

cooperation and collaboration with Federal land and wildlife management agencies, the State of Alaska, 

academic institutions, Indigenous co-management organizations, and other stakeholders.  As a result, the 

Borough has a significant amount of knowledge and expertise regarding our Arctic species, their habitats, 

and on conducting Arctic research and providing scientific expertise to land and natural resource 

managers. 

 

II. Comments on the Proposed IHA  

 

The Borough is generally supportive of industrial activities that balance the development of 

resources and protection of subsistence resources to ensure our people meet their nutritional and cultural 

needs. The Borough and its residents not only benefit from the financial revenue generated by industry 

 
2 North Slope Borough, Code of Ordinances, Sections 6.02.010-.040.   
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but also continue to rely upon subsistence resources. Balanced development helps fund State and Borough 

programs that provide many services for our residents while also ensuring the continued access to 

subsistence resources that our people have used for millennia. With that being said, given that the project 

is located in nearshore waters, the Borough has heightened concerns regarding potential impacts to the 

marine mammal species that our residents rely on for subsistence and for our cultural well-being. 

 

A. Impacts of Noise During Critical Periods 
 

Dependent upon AGDC’s project development schedule, the proposal involves vibratory and 

impact pile driving up to 24 hours per day for approximately 123 days from July through October in 2027 

during the open water season.3  If work cannot be completed during this window, AGDC would finish 

during a contingency work period from late February to April 2028.4  The proposed project would also 

involve other sources of anthropogenic noise from screeding, deposition of gravel, and vessel traffic.  All 

of these sources of noise in the marine environment should be evaluated and mitigated to ensure no 

adverse impacts to our marine mammal subsistence species. 

 

AGDC’s project is proposed to occur during the open water period while bowheads are migrating 

west across the Beaufort Sea. The noise likely to be produced by the project has the potential to propagate 

considerable distances, perhaps as far as the migratory path of bowheads and possibly deflect whales to 

the north away from their more typical migratory path. Because bowheads are so important to our 

communities, the potential to deflect them away from traditional harvest areas or change their behavior to 

become more difficult for our hunters to approach is a great concern.  

 

The consequences of deflection were clearly seen in open water period of 2019. The distribution 

of bowheads in the Beaufort Sea was substantially different than in a more typical year. Whales were 

much farther to the north than is typical. While Nuiqsut and Kaktovik were able to land three whales each 

(which is about normal), hunters at Utqiaġvik were only able to land one whale. Typically, Utqiaġvik 

lands 10 to 15 whales in the fall. It is not clear what caused the shift in distribution in 2019. If the cause of 

the different migration was due to oceanographic or prey shifts, any added industrial effects could have 

exacerbated the situation even more. That situation in 2019 demonstrates that our communities' ability to 

hunt these necessary resources is being challenged by many factors. Thus, it is important that industrial 

activities are mitigated as much as possible to reduce possible impacts to our hunters’ ability to land 

whales.  

 

In their application, AGDC anticipates three level A takes of bowhead whales.  While NMFS is 

not authorizing any level A take for bowheads in the proposed IHA, it is unclear how NMFS reached the 

conclusion that no level A take would occur.  Given the central importance of the availability of bowhead 

whales to our subsistence lifestyle, it is incumbent on the agency demonstrate and ensure that AGDC’s 

 
3 90 Fed. Reg. at 16,601.   
4 Id. 
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proposed activity will not have an unmitigable impact on the availability of bowhead whales for 

subsidence uses.5 

 

We recognize and appreciate that AGDC will suspend operations to accommodate whaling from 

our community in Nuiqsut from approximately August 25th to September 15th.6   We also support NMFS’s 

proposal to require AGDC to limit barges to waters landward of Cross Island during the Nuiqsut whaling 

season.7  However, given that bowhead whales are very sensitive to disturbance from anthropogenic 

activities, we remain concerned about potential impacts of the proposed project on whale’s distribution, 

migration, and availability for subsistence harvest in Kaktovik, Nuiqsut, and Utqiaġvik.  Because the 

proposed action is not anticipated to occur for several years, we request that AGDC be directed to meet 

and consult with the Alaska Eskimo Whaling Commission (“AEWC”), and the respective Whaling 

Captains Associations, prior to any project-related activities to ensure that the most appropriate and 

applicable measures are in place to avoid impacting bowhead whales and our subsistence harvest. 

 

AGDC’s project is also anticipated to take a significant number of bearded, ringed, and spotted 

seals through level A and B harassment due to noise from pile driving.8  These species are also important 

subsistence resources, and it is unclear based on the analysis in the proposed IHA that all potential 

impacts to these species have been considered and evaluated.  For example, seals are more widely 

prevalent and are therefore more likely to be near the pile driving activities when the corresponding noise 

occurs. Thus, they are more susceptible to receiving sounds that are loud enough and of great enough 

duration that physical injury, whether temporary or permanent, could occur. If AGDC conducts pile 

driving activities during the ice-covered season, when it would be almost impossible to observe seals 

under the ice, the risks are even greater. We request that ADGC be directed to meet and consult with the 

Ice Seal Committee prior to any project-related activities to ensure that the most appropriate and 

applicable measures are in place to avoid impacting ice seals and our reliance on these species for 

subsistence. 

 

B. Mitigation  
 

The Borough recognizes that AGDC has included serval mitigation measures as part of its 

proposal for an IHA.  The Borough remains concerned about the amount of anthropogenic sounds 

introduced into the water and nearshore habitats and the potential impact to our vital subsistence 

resources.  Reducing the amount of sound put into the Beaufort Sea by AGDC's activities could occur 

through the use of sound attenuation curtains/devices or bubble curtains. The goal of this approach is to 

reduce the sound footprint of the construction activities. The benefit of sound attenuation is reducing risk 

of injury to seals and whales, diminishing the amount of sound that would propagate to the area of the 

main bowhead migration, and decreasing the size of Level A and Level B zones. The Borough strongly 

 
5 16 U.S.C. § 1371(a)(5)(A)(i)(I). 
6 90 Fed. Reg. at 16,601. 
7 Id. at 16,630. 
8 Id. at 16,623-24. 
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recommends that NMFS require AGDC to implement the use of sound attenuation devices when 

conducting vibratory or impact pile driving activities at West Dock.  

 

C. Monitoring  
 

As currently proposed by AGDC, the area needing to be monitored, by their own calculation, for 

potential Level A and B impacts, is quite large. The Level A monitoring zone for low frequency cetaceans 

(e.g., bowhead whales) and seals is more than 1,000 meters for impact pile driving.9 Because Level A 

takes could result in injury or mortality, observers play an important mitigation role. If a marine mammal 

is about to enter or is within the Level A zone, the observer must halt operations to prevent injury. Thus, 

observers must be able to see the entire Level A zone. However, AGDC anticipates that protected species 

observers on elevated structures on west dock will only be able to observe phocids to an estimated 

distance of 500 meters, and that observers will not be able to effectively observe the entire zones during 

all activities for all species.10  The result of this difficulty could be misinterpretations of data, such as a 

downward bias in estimated takes. The situation is even worse during inclement and windy weather or in 

low light conditions and at night. NMFS should require AGDC to have a monitoring plan that allows 

observers to see the entire Level A monitoring zone.  

 

The Level B monitoring zones are even larger. The size of the area that is likely to be ensonifed 

above the thresholds for behavioral harassment (Level B) for some of AGDC's activities is a distance of 

4.6 kilometers.11 This distance is much larger than an observer standing on shore near the construction 

activities could adequately observe, even if that observer was on an elevated platform. Monitoring the 

Level B zone is required by NMFS so that IHA applicants can estimate how many marine mammals they 

disturbed during the construction activities. Currently, AGDC is planning to have observers at West Dock 

and use some passive acoustic monitoring. We expect that AGDC is planning to use observations within 

the viewable zone of observers and somehow expand those observations to the entire Level B zone to 

estimate takes.  However, this approach may be complicated by varying animal densities, distributions, 

and behavioral responses within the activity area which may result in incorrect estimates of take levels. 

 

AGDC has agreed to use passive acoustic monitoring. The addition of acoustic monitoring is 

helpful, but AGDC needs to consult with NMFS, the Borough, and the AEWC to ensure that there are 

enough acoustic monitoring devices deployed and placed in the most appropriate locations and distances 

from West Dock.  

 

Monitoring the Level A and B zones cannot be observed either efficiently or sufficiently, even 

when conditions are suitable. The situation is even more dire during periods of low light and inclement 

weather. Use of sound attenuation devices would dramatically improve this situation as both the Level A 

and B monitoring zones would be much smaller. If sound attenuation devices are not used by AGDC, 

 
9 Id. at 16,619. 
10 Id. at 16,629. 
11 Id. at 16,619. 
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NMFS should require AGDC to implement a monitoring program that is able to see most of the Level A 

and B monitoring zones during the open water period.  

 

D. Level A Takes  
 

AGDC has requested Level A takes for ringed, spotted, and bearded seals.12 This is a major 

concern for us, as marine mammals, including ringed and bearded seals, are important for subsistence, 

and are difficult to monitor. Therefore, it is difficult to determine if or how many Level A takes may have 

occurred.  We are also concerned that NMFS may allow pile driving to occur during the ice-covered 

season. When ice covers the Beaufort Sea, seals continue to use the area for feeding and pupping.  

Monitoring seals under ice, especially to prevent Level A takes and avoid serious injury or mortality, is 

next to impossible.  If NMFS is going to allow AGDC to conduct pile driving during ice-covered period, 

adequate monitoring, that must include acoustic monitoring, should be required by NMFS.  

 

III. Conclusion  

 

The Borough greatly appreciates the opportunity to provide these comments on AGDC's 

application for an IHA. The Borough is supportive of AGDC's project. But to ensure balanced 

development, modifications are needed to the monitoring and mitigation plan. The simplest solution 

would be to reduce the amount of noise emanating from AGDC’s pile driving activities into the waters of 

the Beaufort Sea. This could be accomplished with sound attenuation devices. If AGDC is not going to 

use those type of devices, the monitoring plan needs to be enhanced so that the Level A and Level B 

harassment zones can be more adequately and fully monitored.   

  

Thank you for considering our comments. 

 

Sincerely, 

 

 

 

 

 

 

Josiah Aullaqsruaq Patkotak 

Mayor of the North Slope Borough 

 

 
12 Id. at 16,624. 



 

 

 
May 17, 2025 
 
Jolie Harrison, Chief 
Permits and Conservation Division 
Office of Protected Resources 
National Marine Fisheries Service 
ITP.Jacobus@noaa.gov 
 
RE: Taking Marine Mammals Incidental to Construction of the Alaska Liquefied Natural 
Gas Project in Prudhoe Bay, Alaska 
 
The Center for Biological Diversity submits the following comments to the National Marine 
Fisheries Service (NMFS) on a proposed incidental harassment authorization (IHA) that would 
allow Alaska Gasline Development Corporation (AGDC) to take marine mammals incidental to 
construction of the Alaska Liquefied Natural Gas (AK LNG) Project in Prudhoe Bay, Alaska. 
The project threatens the survival of threatened and endangered ice seals, beluga whales, 
bowhead whales, and other Arctic wildlife. NMFS’s authorization must ensure the least 
practicable impact on marine mammals, and therefore should consider additional mitigation and 
alternatives. In addition, NMFS is proposing to authorize successive IHAs and this approach is 
contrary to the requirements of the Marine Mammal Protection Act.  
 
The Proposed IHA Fails to Comply with the MMPA 
 
The IHA fails to comply with the substantive requirements of the MMPA by underestimating 
take, including an arbitrary negligible impact determination, and by failing to ensure the least 
practicable adverse impact on the species or stocks to be taken. 
 
AGDC is proposing to modify the West Dock and causeway in Prudhoe Bay to facilitate 
offloading equipment for transportation to the gas treatment facility construction site. According 
to the description, “[v]ibratory and impact pile driving associated with the work at West Dock 
would introduce underwater sound that may result in take by Level A and Level B harassment of 
marine mammals in Prudhoe Bay, Alaska. AGDC proposes to conduct pile driving up to 24 
hours per day on approximately 123 days from July through October during the open water (i.e., 
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ice-free) season.” AGDC requests to take of six species of marine mammals by Level B 
harassment and ringed seal, spotted seal, and bearded seal, by Level A harassment.  1 
 
The Project Underestimates Take, Resulting in a Flawed Negligible Impact Determination. 
 
The MMPA prohibits unauthorized “take” — a broad term that encompasses any form of hunting 
or killing, as well as harassment or annoyance.2 The law requires that healthy populations of 
marine mammals “be protected and encouraged to develop to the greatest extent feasible 
commensurate with sound policies of resource management.”3 NMFS may nevertheless 
authorize taking, but only if it demonstrates that the total take will have a “negligible impact” on 
the species or stock.4 
 
The proposed actions will have an adverse effect on imperiled Arctic marine mammals. Ice seals, 
including ringed, bearded, and spotted seals, use sound for navigation, communication, foraging, 
and to avoid predation.5 Spotted and ringed seals are especially sensitive to noise and have been 
observed hauling out in response to boat and aircraft noise.6 Bowhead whales, gray whales, and 
beluga whales also use sound for essential life functions and are disturbed by loud noises, 
including pile driving. Bowhead whales, for example, use sound for navigation, communication 
and mating, and are known to have complex vocalizations during mating season. Research on 
bowhead whales has found them especially sensitive to noise. one recent study found they 
significantly dropped their calling rates when exposed to sounds of at least 116 dB re 1 μPa.7  
 
The proposed activities, namely pile driving and removal, will result in acoustic stressors in 
marine mammals which could result in auditory threshold shifts and behavioral disturbance. 
Takes via both Level B harassment (the potential to disturb a marine mammal or marine 
mammal stock in the wild by causing disruption of behavioral patterns, including, but not limited 

 
1 90 Fed. Reg. 16600 (April 18, 2025). Level B Harassment: bowhead whale (108); gray whale 
(2); beluga whale (57); ringed seal (2012); spotted seal (698); bearded seal (432). Level A 
Harassment: ringed seal (11); spotted seal (4); bearded seal (2).  
2 16 U.S.C. §§ 1371(a), 1372(a), 1362(13). 
3 16 U.S.C. § 1361(6); see also Kokechik Fishermen’s Ass’n v. Sec’y of Comm., 839 F.2d 795, 
802 (D.C. Cir. 1988).   
4 16 U.S.C. § 1371(a)(5)(A)(i).   
5 Sills, J.M., Southall, B. and Reichmuth, C., Amphibious hearing in spotted seals (Phoca 
largha): underwater audiograms, aerial audiograms and critical ratio measurements, 217 Journal 
of Experimental Biology 726-34 (2015). 
6 Bradford, A.L., et al. Spotted sea haul-out patterns in a coastal lagoon on Sakhalin Island, 
Russia, Mammal study 30:145 (2005); Born, E.W. et al., Escape response of hauled out ringed 
seals (Phoca hispida) to aircraft 
disturbance, 21 Polar Biology 171 (1999). 
7 Blackwell, S.B., et al., Effects of airgun sounds on bowhead whale calling rates in the Alaskan 
Beaufort Sea, 29 Marine Mammal Science E342-65 (2013). 
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to, migration, breathing, nursing, breeding, feeding, or sheltering) and Level A harassment 
(potential to injure) will have adverse consequences to all six species affected.  
 
The take estimates from modeling likely underestimate or incorrectly estimate take and therefore 
the negligible impact determination is flawed. NMFS is requiring AGDC to initiate pile driving 
prior to March 1 (during the contingency period outside of the open water construction period), 
to discourage ringed seals from establishing birthing lairs near pile driving. “As such, we expect 
that this measure will eliminate the potential for physical injury to ringed seals during this 
period.” This should not be considered to mitigate harassment but instead should be counted as 
additional take. Ringed seals build their subnivean lairs in habitat near the West Dock, and the 
proposed activities are planned during the season that the ringed seals will be establishing their 
lairs. The assumption that a ringed seal may be able to relocate to a new location fails to consider 
the energetic costs as well as predation risk that these seals face if forced to alter their behaviors.  
 
NMFS also bases its take estimates on assumptions of uniform densities within the project area,8 
but then when discussing reporting requirements acknowledges that “the assumption of uniform 
density throughout the Level A and Level B harassment zones is not likely appropriate for this 
project, given varying habitat attributes throughout the zones such as distance from shore and 
water depth.” NMFS’s take estimate from modeling therefore underestimates or incorrectly 
estimates take, and fails to account for higher concentrations of animals near the project area. 
 
In addition, NMFS’s take estimate fails to account for the cumulative stresses on the species 
from climate change. For example, losses in sea ice will contract the ranges and have population 
level impacts to ice seals in the coming years. While all ice seals are threatened by rapid climate 
change, ringed seals are the most ice-dependent of all ice seals and depend on sea ice and snow 
cover for essential life functions.9 Unlike other seals, the ringed seal is able to inhabit and 
reproduce in landfast ice during the winter and spring breeding season due to its ability to make 
and maintain breathing holes in thick ice and to excavate subnivean lairs in snowdrifts over 
breathing holes, which it uses for resting, giving birth, and nursing pups.10 Without sufficient sea 
ice and snow cover, ringed seals freeze to death or are eaten by predators.11 Studies have 
documented a nearly 100 percent mortality rate when snow cover was insufficient to build snow 
caves.12 Changing habitat conditions are contributing to a decline in the body condition of ringed 
seals over the last two decades as well as low pup production.13 NMFS must account for how the 

 
8 90 Fed. Reg. at 16773. 
9 77 Fed. Reg. 76,706 (Dec. 28, 2012); Kelly, B.P. et al., Status review of the ringed seal (Phoca 
hispida). NOAA Technical Memorandum NMFS-AFSC-212 (2010). 
10 77 Fed. Reg. at 76,709. 
11 Id. 
12 Id. 
13 Harwood, L.A., Change in Beaufort Sea ecosystem: Diverging trends in body condition and/or 
production in five marine vertebrate species, 136 Progress in Oceanography 263 (2015). 
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impacts from climate change will make ice seals more vulnerable to impacts from other 
stressors, including the pile driving in this project.  
 
The Proposed Mitigation Fails to Ensure the Least Practicable Adverse Impact.  
 
First, NMFS’s negligible impact determination for all species relies, in large part, on the 
mitigation measures required under the IHA. However, these mitigation measures rely nearly 
exclusively on the ability of protected species observers to observe marine mammals. But NMFS 
hardly acknowledges the difficulty of accurately observing marine mammals from shore. NMFS 
itself has acknowledged that lookouts are not as effective in mitigating acoustic impacts as time-
area restrictions.14 Yet NMFS arbitrarily simply assumes the mitigation measures will be 
effective. Courts have held that NMFS may not choose the lesser mitigation option of lookouts to 
protect marine mammals from military sonar “especially knowing that many potential 
disruptions to marine mammal behavior will be difficult to detect or avoid through lookouts.”15 
The same is true here.  

NMFS incorrectly assumes complete mitigation from aircraft noise by maintaining an elevation 
of 457 meters. But when impossible to maintain that height due to environmental conditions, it 
may not be possible to maintain that degree of separation from all marine mammals. First, the 
environmental conditions that make flying at 457 meters impossible will likely also make 
spotting and avoiding marine mammals difficult, and second, because even if visibility allows 
for spotting marine mammals, aircraft safety may not permit sufficient distance to mitigate 
harassment. Ice seals are sensitive to out of water noise, including hauling out in response to 
aircraft noise,16 and NMFS should consider unavoidable harassment from aircraft noise.  
 
There are several additional practicable mitigation measures that NMFS has not considered or 
proposed. For example, NMFS has not proposed to require the use of bubble curtains for noise 
attenuation, as NMFS determined that because the water is shallow “sound source level 
reductions are likely to be minimal.” Notwithstanding the depth of the water, NMFS should 
require the use of bubble curtains during the entire construction season for all pile driving, 
including vibratory pile driving of temporary piles to further reduce impacts to ice seals and 
beluga whales. This is especially true because the AGDC plans to conduct as much work as 
possible during the open water season when ice seals and belugas are more likely to be in the 
Project area, and the agency “considers the use of bubble curtains during vibratory driving to be 
an effective and important mitigation measure for [beluga whales].”17 NMFS provides no 

 
14 NRDC v. Pritzker, 828 F.3d 1125, 1133 (9th Cir. 2016). 
15 Conserv. Council for Hawaii, 97 F. Supp. 3d at 1230. 
16 Bradford, A.L., et al. Spotted seal haul-out patterns in a coastal lagoon on Sakhalin Island, 
Russia, 30 Mammal Study 145 (2005); Born, E.W. et al., Escape response of hauled out ringed 
seals (Phoca hispida) to aircraft disturbance, 21 Polar Biology 171 (1999). 
17 89 Fed. Reg. at 85,719. 
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rational explanation for why it is not requiring bubble curtains during all construction times, and 
at all depths. While shallower water might make bubble curtains less effective, it is still a proven 
mitigation strategy and one that NMFS must use to satisfy the least practicable adverse impact 
standard. 
 
NMFS also failed to consider the use of other noise reduction technologies to reduce the noise 
from pile driving such as pile caps, dewatered cofferdams, and other physical barrier mitigation.  
 
NMFS will require use of passive acoustic monitors (PAMs) to help detect the presence of 
marine mammals. However, the acoustic monitoring plan is not yet in place, and NFMS does not 
require AGDC to implement real-time PAMs. This is inadequate as NMFS acknowledges that 
observers will not be available at all times to monitor all activities, and that even if observers 
were available, there is a limited effective visual detection range in comparison with the estimate 
size of the Level A and Level B harassment zones. The Peer Review Panel recommended that 
AGDC implement real time PAM to verify the harassment zone sizes, and to improve detection 
of marine mammals as distances where visual detection probability is limited or not possible. 
NMFS nevertheless declined to require AGDC to implement real-time PAM. Not requiring real-
time PAMs fails to ensure the least practicable impact to marine mammals affected by this 
project. 
 
In addition, the reporting of take by AGDC will not use real-time PAMs to measure takes. As 
recommended by the Peer Review Panel, NMFS should assume that each acoustic detection that 
occurs during pile driving or removal is a Level B harassment take.   
 
NMFS also failed to consider an alternative that would require the use of drones, in addition to 
protected species observers, to detect the presence of marine mammals. Drones can detect 
marine mammals when humans cannot.18 NMFS’s failure to consider these other measures is 
especially arbitrary considering NMFS has recognized that the primary mitigation measure it 
relies on—the use of observers—can be ineffective.19 
 
NMFS Cannot Issue Additional IHAs Without a Comprehensive Analysis and Cannot Issue 
“Renewed” IHAs under the MMPA 
 
NMFS’s proposed process does not comport with the plain language of the MMPA. Section 
101(a)(D)(i) plainly states that IHAs are valid for periods of not more than one year.20 Yet here, 

 
18 See, e.g., Whale and Dolphin Conservation, Can You See the Endangered North Atlantic Right 
Whale?, https://www.youtube.com/watch?v=opGuDQ2NeOw (Video credit: Dr. Michael Moore 
and Dr. Carolyn Miller, WHOI, NOAA Permit No. 21371). 
19 See Conservation Council for Hawaii, 97 F. Supp. 3d at 1230. 
20 16 U.S.C. § 1371(a)(5)(D)(i). 
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the agency proposes what is potentially a series of IHAs for the next two years without 
conducting a comprehensive analysis of the impacts of the take across both years. 
 
NMFS is considering its negligible impact determination in isolation based on the take to occur 
under each individual IHA, rather than the entirety of the take NMFS is proposing to authorize. 
This is contrary to the conservative, precautionary nature of the MMPA. NMFS should analyze 
and mitigate the total take it is proposing to authorize across all both years; the best way to do so 
would be via the incidental take regulation process in section 101(a)(5)(A). 
 
NMFS’s proposal to “renew” the IHA via an expedited process is also unlawful. The MMPA is 
clear on the timing of when the agency must publish a proposed authorization—45 days after 
receipt of an application—and the duration of the public comment period—30 days after 
publication.21 The legislative history of the 1972 Act demonstrates that Congress viewed a robust 
notice and comment process as central to the agency’s implementation of the incidental take 
authorization process. “As approved by the Committee, the [MMPA] involves a number of basic 
concepts,” one of those concepts being that “the public is invited and encouraged to participate 
fully in the agency decision-making process.”22 When NMFS adheres to this process, “the public 
is assured of the right to be informed of actions taken or proposed.”23 
 
With respect to NMFS’ proposal to allow only a 15-day comment period for an application to 
extend the IHA by another year, the legislative history of the 1994 Amendments clearly 
demonstrates Congress intended NMFS to provide a full 30-day comment period in this scenario: 
“[I]n some instances, a request will be made for an authorization identical to one issued the 
previous year. In such circumstances, the Committee expects the Secretary to act expeditiously 
in complying with the notice and comment requirements,” specifically established by the 
statute.24 Notably, NMFS supplies no legal rationale for why it is authorized to issue an identical 
IHA for a third year while cutting in half the comment period the statute requires. The agency 
lacks discretionary authority to interpret the statute otherwise, whether by regulation, by policy, 
or on a permit-by-permit basis as it purports to do here.25 
 
Nor has NMFS supplied any explanation for why it might assert that the statutory language of 
section 101(a)(5)(D)(iii) is ambiguous, such that the agency might appropriately exercise its 
congressionally-delegated gap-filling authority to set forth a permissible interpretation of the 

 
21 Id. § 1371(a)(5)(D)(iii). 
22 H.R. Rep. No. 92-707, at 4151 (1972), reprinted in 1972 U.S.C.C.A.N. 4144, 4151 
23 Id. at 4146. 
24 H.R. Rep. No. 103-439, at 29 (1994). 
25 See Citizens Coal Council v. Norton, 330 F.3d 478, 482 (D.C. Cir. 2003) (“If the intent of 
Congress is clear, that is the end of the matter; for the court, as well as the agency, must give 
effect to the unambiguously expressed intent of Congress.”). 
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statute that comports with the statute’s objectives.26 Should the agency wish to establish its new 
IHA renewal process as a reasonable interpretation of an ambiguous statutory provision, it 
should do so through notice-and-comment rulemaking or comparable process with the 
appropriate indicia of formality. 
 
In so doing, NMFS must also explain why applicants whose activities may result in the 
incidental harassment of marine mammals over more than one year should not be required to 
apply for authorization to do so through the incidental take regulation procedure established by 
section 101(a)(5)(A)(i), which provides for authorizing incidental take during periods of “not 
more than five consecutive years each.”27 Where Congress established clear and distinct 
statutory processes for authorizing incidental take via harassment for one-year periods versus 
periods extending more than one year and up to five years, NMFS must justify how its proposed 
unlawful hybrid administrative extension process, with a curtailed comment period, is consistent 
with both statutorily-established processes. 
 
Providing a clear and legally adequate justification for its reauthorization process is especially 
important considering the burden the foreshortened comment period places on interested 
members of the public to review not only the original authorization and supporting documents 
but also the draft monitoring reports, the renewal request, and the proposed renewed 
authorization and then to formulate comments, all within 15 calendar days. Especially given that 
NMFS intends the new reauthorization process to become the rule rather than the exception, it is 
incumbent on the agency to set forth, via proposed regulation or policy document, its rationale 
for this new process and to allow public comment. 
 
Conclusion 
 
In summary, NFMS should address the concerns described in this letter and require additional 
mitigation and monitoring for AGDC’s proposed activities in Prudhoe Bay. It must also issue 
incidental take regulations rather than a series of IHAs that seem designed to evade the 
comprehensive analysis required by law. 
 
 
 
 

 
26 See Northpoint Tech. Ltd. v. FCC, 412 F.3d 145, 151 (D.C. Cir. 2005) (a “’reasonable’ 
explanation of how an agency’s interpretation serves the statute’s objectives is the stuff of which 
a ‘permissible’ construction is made”). 
27 16 U.S.C. § 1371(a)(5)(A)(i) (emphasis added). See also id. at § 1371(a)(5)(A)(i)(I) (negligible 
impact finding must evaluate total of such taking “during each five-year (or less) period 
concerned”) (emphasis added). 
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Sincerely,  
 

/s Emily Jeffers 
Emily Jeffers 
Senior Attorney, Oceans Program 
Center for Biological Diversity 
ejeffers@biologicaldiversity.org 



RTID 0648-XE705 Taking Marine Mammals Incidental to Construction of the Alaska
LNG Project in Prudhoe Bay
2 messages

Susan A <susanallmeroth@gmail.com> Sun, Apr 27, 2025 at 1:10 PM
To: "itp.jacobus@noaa.gov" <itp.jacobus@noaa.gov>

Jolie Harrison
Chief, Permits and Conservation Division
Office of Protected Resources
National Marine Fisheries Service
Re: Public Comment on AGDC's Request for IHA – Prudhoe Bay, Alaska

April 27, 2025

Dear Ms. Harrison,

I submit this letter in strong opposition to the proposed Incidental Harassment Authorization (IHA) for the Alaska Gasline
Development Corporation (AGDC) regarding construction activities in Prudhoe Bay, Alaska. While NMFS’s preliminary
findings claim limited, temporary impacts, the facts — and the evolving federal policy landscape — demand a far deeper
analysis.
I. Cumulative Impacts Are Being Illegally Ignored

NEPA requires federal agencies to account for cumulative impacts, not merely the isolated effects of one project. It is no
longer plausible — or legally defensible — to view AGDC’s activities in Prudhoe Bay in a vacuum.
Public statements from major federal figures, including former President Donald Trump and members of Congress, openly
advocate for accelerated Arctic industrialization. These include plans for:

• Expanded oil and gas development,

• Deep sea and seabed mining,

• Arctic shipping corridors,

• New military infrastructure including defensive ports and icebreaker deployment.

These are not hypothetical futures. They are reasonably foreseeable actions under NEPA standards, and they
substantially compound the risks to marine mammals, endangered species, and subsistence hunting practices.

By failing to incorporate these broader federal initiatives into the environmental analysis, NMFS exposes this IHA to fatal
legal flaws. Courts have consistently struck down agency actions that fail to consider cumulative impacts, including in
Sierra Club v. FERC (867 F.3d 1357, D.C. Cir. 2017) and Klamath-Siskiyou Wildlands Center v. BLM (387 F.3d 989, 9th
Cir. 2004).

II. Impacts to Endangered Species Are Not Fully Assessed

The proposed "take" of ESA-listed species such as the bowhead whale and the bearded seal cannot be justified by
assurances of "minor" disturbance. Disturbances during mating and migration periods have a disproportionately severe
impact on population viability, particularly for already vulnerable species.

The 2020 Biological Opinion referenced by NMFS is outdated under current conditions. Prudhoe Bay's industrial
landscape has changed significantly, and looming deep-sea mining and military activities would further erode critical
habitat quality. A fresh ESA Section 7 consultation is necessary, reflecting today’s on-the-ground realities, not those of five
years ago.

III. Subsistence Rights Are Being Undermined
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The application’s casual dismissal of impacts to subsistence hunting communities — especially Nuiqsut and other coastal
villages — grossly underestimates the interconnectedness of marine mammal migration, health, and availability for
harvest.

Federal trust responsibilities to Indigenous communities require more than token consultation. NMFS must demonstrate
that it has fully considered how disruptions to marine mammals’ behavior and abundance will affect subsistence practices,
under both the MMPA and Executive Order 13175 (Consultation and Coordination with Indian Tribal Governments).

IV. Growing Militarization of the Arctic Must Be Considered

The recent successful push to deploy additional icebreaker capacity to Alaska, and proposals to establish Arctic defensive
ports, must also be recognized as reasonably foreseeable stressors. Increased vessel traffic, noise pollution, and habitat
fragmentation from these developments would compound the impacts of AGDC’s construction activities.

The Arctic is rapidly transforming — and NMFS must not pretend otherwise.

V. Conclusion: Legal Vulnerability and Call for Withdrawal
Given the foregoing, NMFS’s preliminary determination that AGDC’s activities will not have an unmitigable adverse impact
on marine mammals, subsistence practices, or endangered species is premature, unsupported, and legally vulnerable.

To comply with NEPA, the MMPA, and the ESA, NMFS must:

• Conduct a full cumulative impacts analysis,

• Reinitiate ESA Section 7 consultation,

• Reassess impacts on Indigenous subsistence rights,

• Include foreseeable Arctic militarization and mining in its review.
Failure to do so will expose NMFS to immediate and substantial legal challenge.

I strongly urge NMFS to deny the proposed IHA or, at minimum, significantly expand its environmental analysis before
proceeding. The future of the Arctic — and NMFS’s credibility — depend on it. There is no justifiable reason to fast track
any of these permits. 

Sincerely,
Susan Allmeroth 
Two Rivers, Alaska 

Supporting Documents:
https://www.fisheries.noaa.gov/national/marine-mammal-protection/incidental-take-authorizations-other-energy-activities-
renewable

Recent events

Deep Sea Mining 
Natural Resources Committee 
Scheduled for April 29
https://www.youtube.com/live/s75cordV8Wo?feature=shared

https://www.defensenews.com/congress/2020/05/11/sen-sullivan-of-alaska-talks-military-strength-and-strategy-in-the-
arctic/

https://www.ktoo.org/2024/10/01/sullivan-calls-for-increased-military-presence-in-arctic-after-close-call-with-russian-
fighter/

Sullivan Committee about two weeks ago
https://youtu.be/RvdQ5mqb0Rk?feature=shared

This one is long, but if you are truly concerned about marine life in Alaska or just the Pacific Ocean then you need to
listen. 
https://youtu.be/BQHUIIQQZAk?feature=shared
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