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Island Multi-species Commercial Set Net and Trawl Fisheries -
DECISION MEMORANDUM

SUMMARY

The Marine Mammal Protection Act (“MMPA” or “US MMPA”) precludes the import into the United
States of fish and fish products caught with commercial fishing technology that results in the incidental
kill or incidental serious injury of marine mammals in excess of United States standards. Regulations
issued to implement the MMPA fish import provisions require exporting nations to receive a finding that
their regulatory program for marine mammal bycatch mitigation in each fishery is comparable in
effectiveness to the United States’ program for regulating marine mammal bycatch.

New Zealand’s set net and trawl fisheries have been the subject of litigation since 2020. Environmental
organizations have filed multiple lawsuits challenging NMFS’ MMPA comparability finding
determinations in the U.S. Court of International Trade alleging that fish and fish products harvested from
these fisheries were imported unlawfully into the United States because the fisheries result in incidental
mortality or serious injury of Maui and Hector’s dolphins and other marine mammals in excess of U.S.
standards. The most recent litigation involves a challenge to NMFS’ September 2, 2025, comparability
findings for New Zealand’s Export fisheries that harvest fish and fish products using commercial set net
and trawl gear in the North and South Island of New Zealand.*

This document describes the MMPA import provisions comparability finding process, includes a
description of the litigation history involving New Zealand’s set net and trawl gear fisheries, and contains
NMES’ comparability findings for all of New Zealand’s North Island and South Island Export fisheries
that employ commercial set net and trawl gear.?

L Maui and Hector’s Dolphin Defenders NZ Inc. v. National Marine Fisheries Service, et al., 1:26-cv-00060 (CIT) (Judge Choe-
Groves) (MHDD v. NMFS II). As noted later, MHDD also filed a lawsuit challenging NMFS’ 2024 comparability findings for
New Zealand’s West Coast North Island set net and trawl fisheries (IDs 1969 and 1977).

2The Export fisheries subject to the current action are: 1Ds 1883, 1968, 1969, 1977, 1978, 2041, 2046, 2047, 2051, 2052, 2053,
2054,2064, 2067, and 2077. NMFS’ comparability findings dated September 2, 2025, for all other New Zealand Export and



l. The Marine Mammal Protection Act of 1972 Provisions Governing the Importation of Fish
and Fish Products into the United States

The MMPA requires the United States to ban the importation of fish or fish products that have been
caught with commercial fishing technology that results in the incidental kill or incidental serious injury of
marine mammals in excess of United States standards.® For purposes of applying section 1371(a)(2), the
MMPA states that the Secretary of Commerce shall insist on reasonable proof from the government of
any nation from which fish or fish products will be exported to the United States of the effects on marine
mammals of the commercial fishing technology in use for such fish or fish products exported from such
nation to the United States.* The MMPA also states it is unlawful to import into the United States any
fish if such fish was caught in a manner which the Secretary of Commerce has proscribed for persons
subject to the jurisdiction of the United States, whether or not any marine mammals were in fact taken
incidental to the catching of the fish.> The prohibition includes, among other things, the intentional
killing or serious injury of marine mammals in the course of commercial fishing.®

The MMPA Import Provisions Final Rule (“Final Rule”) was published in 2016.” The Final Rule
established a process to evaluate a harvesting nation’s regulatory program concerning the incidental and
intentional mortality and serious injury of marine mammals in fisheries operated by nations that export
fish and fish products to the United States. Harvesting nations’ commercial fisheries are required to be
classified as either “Exempt™® or “Export™® fisheries based on the risk of marine mammal bycatch (i.e.,
entanglement or capture) in fishing gear. This list of Exempt and Export fisheries, known as the List of
Foreign Fisheries (LOFF), was last updated in 2020 and currently consists of approximately 1,400 Export
fisheries and 1,100 Exempt fisheries totaling approximately 2,500 fisheries across 135 nations. Despite
the name, Exempt fisheries are still subject to the import provisions; however, they are subjected to more
limited conditions for comparability evaluation, namely demonstrating a prohibition on intentional
mortality and serious injury of marine mammals in the course of commercial fishing operations or
demonstrating they have procedures to reliably certify that exports of fish and fish products to the United
States are not the product of an intentional killing or serious injury of a marine mammal.

Fish and fish products from Export and Exempt fisheries identified in NMFS’ LOFF may only be
imported into the United States if the harvesting nation has applied for, and NMFS has issued, a
comparability finding based on the processes and conditions identified in the Final Rule. As described in
more detail below, NMFS evaluates harvesting nations’ laws, policies, and regulatory programs to
determine whether they are “comparable in effectiveness” to the U.S. regulatory program, meaning that
the harvesting nations’ regulatory program effectively achieves comparable results to the U.S. regulatory
program. The MMPA neither defines “U.S. standards” nor does it identify any specific measures that
NMEFS must consider in the context of evaluating a harvesting nation’s commercial fishing operations
pursuant to section 1371(a)(2)(A). NMFS determined, therefore, that for purposes of implementing

Exempt fisheries utilizing purse seine, trolling line, longline, and pot/trap gears and aquaculture remain in effect. See
Comparability Finding Application Final Report for New Zealand (September 2025).

3See 16 U.S.C. § 1371(a)(2).

4 See id. at § 1371(a)(2)(A).

5 See id. at §1372(c)(3).

6 See id. at § 1387(a)(5); see also, 50 CFR § 229.3(f).

7 See 81 Fed. Reg. 54390 (August 15, 2016) (Final Rule Implementing the Fish and Fish Product Import Provisions of the Marine
Mammal Protection Act).

8 An “Exempt” fishery is a foreign commercial fishery determined by NMFS to have a remote likelihood of, or no known,
incidental mortality and serious injury of marine mammals in the course of commercial fishing operations. See 50 CFR § 216.3.
Exempt fisheries are considered to be the functional equivalent to Category 11 fisheries under the U.S. regulatory program.

% An “Export” fishery is a foreign commercial fishery determined by NMFS to have more than a remote likelihood of incidental
mortality and serious injury of marine mammals in the course of commercial fishing operations. See 81 Fed. Reg. 54390, 54413.
Export fisheries are considered to be the functional equivalent to Category | and Il fisheries under the U.S. regulatory program.
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section 1371(a)(2), U.S. standards are those set out for domestic commercial fisheries under sections 1386
and 1387 of the MMPA .1

Comparability findings are fishery-specific, not nation-specific, so nations receiving a partial denial are
permitted to continue exporting fish or fish products to the United States from any fishery that receives a
comparability finding. All final comparability findings are published in the Federal Register and, in
cases where NMFS denies or terminates a comparability finding for a fishery, it will coordinate with the
Secretaries of Treasury and Homeland Security to identify and prohibit the importation of fish and fish
products into the United States.

A. “U.S. Standards” for Regulating Incidental Mortality and Serious Injury in Domestic
Commercial Fisheries

NMFS may authorize the take of marine mammals incidental to domestic commercial fisheries in
accordance with various provisions of the MMPA. The United States has, pursuant to the MMPA, applied
an iterative process to address, and manage risks associated with, the take of marine mammals incidental
to its domestic commercial fisheries.!! Despite numerous successes across a range of fisheries, NMFS
has acknowledged over the years that more work is needed to reduce marine mammal bycatch associated
with many of its domestic commercial fisheries. The following describes the key elements of sections
1386 and 1387 of the MMPA, which govern the U.S. program for regulating domestic commercial
fisheries interactions with marine mammals.

1. NMFS’ Marine Mammal Stock Assessment Process

NMFS is required to prepare Stock Assessment Reports (SAR) for marine mammal stocks that occur in
waters under the jurisdiction of the United States.’> A SAR includes, among other things, a description of
the stock’s geographic range, including any seasonal or temporal variation in its range, its minimum
population estimate and current population trends, a description of the commercial fisheries that interact
with each marine mammal stock, “potential biological removal” (PBR) levels®, and estimates of human-
caused mortality and serious injury by source and must be based on the best scientific information
available.* The SAR also informs NMFS’ decisions regarding conservation and recovery measures, their
effectiveness, and whether there is a need to adjust management strategies. Marine mammal data
collection, analysis, and interpretation are performed by NMFS Science Centers and other researchers and
the data are typically obtained from aerial and ship-based surveys, acoustic monitoring, photo
identification studies, biopsy sampling for genetic studies, and/or tagging programs.'® These methods are

10 5ee 80 Fed. Reg. 48172, 48188 (August 11, 2015) (Proposed Rule Implementing the Fish and Fish Product Import Provisions
of the MMPA) (“Alternative 2 would require harvesting nations . . . to demonstrate comparability with U.S. standards under
sections 117 and 118 of the MMPA..”); see also, supra note 7 at 54410 (“Overall, the preferred alternative in the EA sets the U.S.
import standards for harvesting nations as the same standard for U.S. commercial fishing operations to reduce incidental
mortality and serious injury of marine mammals with flexibility for comparability in effectiveness.”).

11 See 80 Fed. Reg. at 48173-48174 (describing the history of the United States’ implementation of the MMPA’s commercial
fisheries provisions and subsequent amendments pertaining to U.S. commercial fisheries).

12 5ee supra note 3 at § 1386; see also, https://wwuw.fisheries.noaa.gov/topic/population-assessments/marine-mammals.

13 The Potential Biological Removal level is defined by the MMPA as the maximum number of animals, not including natural
mortalities, that may be removed from a marine mammal stock while allowing that stock to reach or maintain its optimum
sustainable population (16 U.S.C. § 1362(20). PBR is calculated using the minimum population abundance estimate (Nmin),
times the population recovery factor (RF), times one-half the maximum or estimated net reproductive rate (Rmax) (Bycatch Limit
= Nmin x RF x (0.5Rmax)).

14 5ee supra note 3 at § 1386(a).

15 5ee Hammond, P.S., et al. “Estimating the Abundance of Marine Mammal Populations”. Frontiers in Marine Science
8:735770. doi:10.3389/fmars.2021.735770; see also, https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-
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widely recognized as the best practices and protocols for gathering marine mammal data to obtain the best
scientific information.

In addition to the MMPA’s SAR provisions, NMFS’ Guidelines for Preparing Stock Assessment Reports
Pursuant to the Marine Mammal Protection Act,*® last updated in July 2023, are based on the best
available science and are used to inform NMFS’ approach to developing SARs. Among other things, the
Guidelines address how stocks are defined and designated, the process for calculating PBR for marine
mammal stocks, consideration of annual human-caused mortality and serious injury (including from
commercial fisheries), the status of stocks, and the importance of ensuring appropriate peer review of
information.

The MMPA also prescribes a process for the review and revision of existing stock assessments, including
the frequency of review and opportunity for public comment and coordination with Regional Scientific
Review Groups (SRG).Y" Each year, NMFS reviews SARs for strategic stocks of marine mammals and
for stocks for which significant new information is available. For non-strategic stocks, the SARs are
typically reviewed every three years, or when new information becomes available. As part of this effort,
NMFS Science Centers track and evaluate any new data to inform whether a stock’s status has changed or
can be more accurately determined, including information on marine mammal abundance and human-
caused mortality estimates, and if there may be a need to revise SARs. One NMFS Science Center, for
example, has developed a template to inform its review of SARs and determine whether revisions may be
warranted.'® If the review reveals that the status of the stock has changed or can be assessed more
accurately, NMFS revises the SAR in consultation with SRGs and after public review and comment.

2. NMPFS Classifies Fisheries Based on their Risk of Interacting with Marine Mammals

NMFS classifies commercial fisheries according to their levels of incidental marine mammal mortality
and serious injury (e.g., List of Fisheries (Category | (frequent), Category Il (occasional), and Category
111 (remote likelihood)).?® The List of Fisheries for 2024 describes the process as follows: “[t]he fishery
classification system criteria consist of a two-tiered, stock-specific approach that first addresses the total
impact of all fisheries on each marine mammal stock and then addresses the impact of the individual
fisheries on each stock. This approach is based on consideration of the rate, in numbers of animals per
year, of incidental mortalities and serious injuries of marine mammals due to commercial fishing
operations relative to the Potential Biological Removal (PBR) level for each marine mammal stock.
The tier analysis requires a minimum amount of data and, in some cases, sufficient data do not exist for
NMFS to perform a tier analysis for certain fisheries. In cases where reliable data do not exist, NMFS
determines whether the incidental mortality and serious injury is “occasional” by evaluating other factors

2920

mammal-stock-assessment-reports (describes NMFS process for developing SARs and includes information about how NMFS
conducts population assessments for resources under its jurisdiction).

16 See NMFS’ Guidelines for Assessing Marine Mammal Stocks (available at: https:/www.fisheries.noaa.gov/national/marine-
mammal-protection/quidelines-assessing-marine-mammal-stocks).

17 See supra note 3 at § 1386 (b) & (C).

18 For example, NMFS’ Alaska Fisheries Science Center (AFSC) developed a list of questions to inform whether to revise SARs
for marine mammal stocks present within the jurisdiction of NMFS’ Alaska Regional Office. The NMFS AFSC process and tool
used to make such determinations is, at this time, region-specific but all NMFS Science Centers follow the same review and
revise criteria as laid out in the MMPA.

19 5ee supra note 3 at 8 1387(c)(1); see also, https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-
mammal-protection-act-list-fisheries (Category I: annual mortality and serious injury of a stock in a given fishery is greater than
or equal to 50 percent of the PBR level; Category II: annual mortality and serious injury of a stock in a given fishery is greater
than 1 percent and less than 50 percent of the PBR level; Category Il1I: annual mortality and serious injury of a stock in a given
fishery is less than or equal to 1 percent of the PBR level).

20 5ee 89 Fed. Reg. 12257 (February 16, 2024) (NMFS List of Fisheries for 2024).
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(e.g., fishing techniques, gear used, qualitative data from logbooks, etc.). Following the classification
process, NMFS issues marine mammal authorizations for Category | and 11 fisheries and vessel owners
subject to authorizations are required to comply with any reporting requirements and applicable Take
Reduction Plans (TRP).22 Any regulatory requirements pertaining to a fishery will be based on a number
of factors, including but not limited to the fishery’s classification in the List of Fisheries, the status of the
affected marine mammal species or stock, and rates of human-caused mortality and serious injury.
Category | and Il fisheries typically require owners of vessels to register with the Marine Mammal
Authorization Program, accommodate an onboard observer upon request, and comply with any applicable
TRPs and their implementing regulations.

3. MMPA Section 1387 Take Reduction Process and Take Reduction Teams

In accordance with the MMPA, NMFS must develop and implement a TRP for each strategic stock?® that
interacts with a Category | or 1l fishery. In addition, NMFS may develop a TRP for other marine
mammal stocks that interact with a Category | fishery that has been determined to result in a high level of
serious injury and mortality across a number of marine mammal stocks.?* TRPs, however, are not
required for Category 111 fisheries.® TRPs are developed by a Take Reduction Team (TRT) and each
TRT assists NMFS in the development of a draft TRP and provides recommendations to reduce marine
mammal bycatch in a particular commercial fishery. The TRT process is iterative, whereby initial
recommendations and plans are refined over time to ensure TRPs are meeting the MMPA’s goals. A final
TRP and its measures are ultimately implemented via regulation.?® Revisions to TRPs are made over the
course of years because regulatory measures are often not initially effective to reduce marine mammal
bycatch and must be modified over time. To date, no U.S. commercial fishery has been closed in its
entirety while regulatory measures have been modified to reduce bycatch below the PBR level pursuant to
the MMPA.

Section 1387 of the MMPA establishes a time-bound goal of reducing incidental mortality and serious
injury for domestic commercial fisheries. First, the MMPA states that “[t]he immediate goal of a TRP for
a strategic stock shall be to reduce, within 6 months of its implementation, the incidental mortality and
serious injury of marine mammals incidentally taken in the course of commercial fishing operations to
levels less than the PBR established for that stock.”? The MMPA also states that “[t]he long-term goal of
the plan shall be to reduce, within five years of its implementation, the incidental mortality and serious
injury of marine mammals . . . to insignificant levels approaching a zero mortality and serious injury rate,
taking into account the economics of the fishery, the availability of existing technology, and the existing
state or regional fishery management plans.”?® This long-term goal is often referred to as the zero
mortality rate goal or “ZMRG”. NMFS has defined “insignificant levels approaching a zero mortality and
serious injury rate” as 10% of a stock’s PBR level.? The rationale for 10% of a stock’s PBR is that this
small amount of mortality and serious injury will not significantly delay the time to recovery for most
stocks and therefore still allows for the MMPA’s overarching goal of recovering all stocks to their

21 See id. at 12258.
22 See supra note 3 at § 1387(c)(3)(A).

ZA “strategic” stock is defined as one for which the level of direct human-caused mortality exceeds the potential biological
removal level; (B) is declining and likely to be listed as threatened under the Endangered Species Act (ESA); or (C) which is
listed under the ESA or is designated as depleted under the MMPA.. See supra note 3 at § 1362(19).

24 See supra note 3 at § 1387(f)(1).
25 See id.

26 See id. at §§ 1387(f)(6) — (F)(9).
27 see id. at § 1387()(2).

28 See id.

29 See 50 CFR § 229.2.
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optimum sustainable population levels to be met.*® ZMRG, therefore, is ultimately a goal that
commercial fisheries should strive for, although it may never be possible to achieve this goal.*
Importantly, Congress mandated that the ZMRG goal take into account the economics of the fishery and
availability of existing technology.

A TRP includes a variety of regulatory and non-regulatory measures designed to reduce the incidental
mortality and serious injury of certain marine mammal stocks incidental to the fishery or fisheries subject
to the TRP.32 TRPs include measures like time/area closures, use of alternative commercial fishing gear
or techniques and new technologies to reduce marine mammal bycatch, monitoring requirements, and
may also establish fishery-specific limits on incidental mortality and serious injury of marine mammals.*
Such measures may be time bound or indefinite depending on whether the amount of mortality and
serious injury exceeds a stock’s PBR level and/or whether a particular TRP includes a limit or cap on the
number of animals killed or seriously injured in a given fishery. The MMPA does not, however, require
NMFS to shut down a fishery completely if that fishery causes mortality and serious injury in excess of a
stock’s PBR level. Congressional amendments to the MMPA in 1994 were made to prevent any closures
of U.S. fisheries by creating the collaborative TRT process. As noted above, NMFS would reconvene a
TRT to recommend additional regulatory measures to further reduce bycatch below the PBR level.®*

The MMPA also requires that NMFS establish a program to monitor incidental mortality and serious
injury of marine mammals in the course of commercial fishing operations.®*® Examples of monitoring
methods include at-sea monitoring using human observers and electronic monitoring using onboard video
cameras.® Observers and electronic monitoring systems collect data on the catch and discards caught by
U.S. commercial fishing vessels and document bycatch of marine mammals.®” The data are used
primarily to monitor federal commercial fisheries and some state fisheries and inform sustainable
fisheries management. Observers also collect data to support compliance monitoring with fishing and
safety regulations. The level and method of observer coverage to monitor incidental take of marine

30 See 69 Fed. Reg. 43338 (July 20, 2004) (to implement the ZMRG requirement, NMFS promulgated a final rule that establishes
an insignificance threshold as 10 percent of the PBR level of a stock of marine mammals).

31 The House Conference Report that accompanied the original inclusion of ZMRG stated “. . . the objective of regulation would
be to approach as closely as is feasible the goal of zero mortality and injury to marine mammals . . . [i]Jt may never be possible to
achieve this goal, human fallibility being what it is, but the objective remains clear.” See H.R. Conf. Rep. No. 92-1488. The
ZMRG is also identified in section 1371(a)(2) of the MMPA.. Notably, however, Congress did not direct that ZMRG be achieved
within a prescribed timeframe for purposes of determining whether harvesting nations” commercial fisheries result in incidental
kill or incidental serious injury of marine mammals in excess of U.S. standards.

32 5ee supra note 3 at § 1387(f)(4).

33 geeid. at § 1387(f)(9); see also, 50 CFR Part 229 (identifying the various regulations for Category | - 111 fisheries, reporting
and monitoring requirements for commercial fisheries, penalties, and regulations implementing individual TRPs).

34 NMFS’ 2004 final rule establishing the agency’s insignificance threshold as 10 percent of the PBR of a stock of marine
mammals supports this position. See 69 Fed. Reg. 43338, 43340 & 43344 (July 20, 2004) (“Appropriate” action is to be taken
when NMFS determines the established target level of mortality and serious injury of marine mammals incidental to commercial
fisheries has been exceeded. NMFS also explained that the ZMRG threshold is not defined in such a manner to shut-down or
significantly curtail the activities of commercial fishing simply because a fishery exceeds the threshold.).

35 See supra note 3 at § 1387(d).

36 5ee e.g., https://www.fisheries.noaa.gov/national/fisheries-observers/electronic-monitoring (

used to collect fishing data that support and improve stock assessments and ensure that catch limits are sustainable in the long
term. The tool also allows fishermen to track their catch to assist in making data collection more timely, accurate, and cost-
efficient.).

37 See National Marine Fisheries Service, National Observer Program FY 2022 Annual Report, NOAA Tech Memorandum
NMFS-F/SPO-250 (August 2024) for a description of NMFS’s national observer program.
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mammals is ultimately subject to NMFS’ discretion, as informed by several standards and agency
priorities.®®

4. The MMPA’s Negligible Impact Determination Process Informs the Take of
Depleted Marine Mammals Incidental to Commercial Fisheries

NMFS has additional responsibilities when marine mammals from species or stocks designated as
depleted on the basis of their listing as threatened or endangered pursuant to the Endangered Species Act
(ESA) (16 U.S.C. § 1531 et seq.) are potentially impacted by commercial fisheries.*® Where a depleted
marine mammal species or stock is affected, the MMPA provides that NMFS shall allow the incidental
taking of such species or stock if the incidental mortality or serious injury from commercial fisheries will
have: (i) a negligible impact on such species or stock; (ii) a recovery plan has been developed or is being
developed for a species or stock under the ESA; and, (iii) where it is required under Section 1387 of the
MMPA, a monitoring program has been established, vessels engaged in the fisheries are registered, and a
take reduction plan has been developed or is being developed for the species or stock.*® After NMFS
determines that each requirement has been met, the agency publishes a list of those fisheries for which it
has made a determination and issues a permit for each authorization granted. As a practical matter, many
domestic commercial fisheries that overlap with depleted marine mammals species or stocks continue to
operate even in the absence of a section 1371(a)(5)(E) authorization. Nevertheless, these fisheries are
evaluated by NMFS on a regular basis and decisions are made whether, and if so how, to further reduce
the incidental mortality and serious injury of marine mammals.

5. Other Relevant MMPA Provisions Governing Commercial Fisheries Interactions
with Marine Mammals

The MMPA also includes provisions that require vessels engaged in commercial fisheries to register with
NMFS and, as appropriate, obtain authorizations*! to incidentally take marine mammals; owners or
operators of commercial fishing vessels must also report all incidental mortality and injury of marine
mammals in the course of commercial fishing operations within 48 hours after the end of each fishing
trip; emergency regulations may be promulgated if NMFS determines, regardless of the existence of a
TRP, that a commercial fishery is having, or is likely to have, an immediate and significant adverse
impact on a stock or species; and enforcement and penalty provisions exist to address violations of the
commercial fisheries’ provisions of the MMPA.

B. The Practical Challenges of Preventing Marine Mammal Bycatch in U.S. Commercial Fisheries

The MMPA is similar to many other environmental laws that seek to balance the protection and
conservation of natural resources with the needs of humans. In the case of U.S. commercial fisheries,
NMFS must abide by certain processes prior to making a final decision whether to authorize the
incidental mortality and serious injury of marine mammals, including determining the level and manner
of take and any measures necessary to reduce such interactions. While the MMPA requires NMFS to
reduce incidental mortality and serious injury of marine mammals in domestic commercial fisheries to

38 See supra note 3 at § 1387(d)(2) - (d)(6); see supra note 36 at 5 (“Observer coverage levels are determined by the regional
programs and are influenced by available funding, the number of active participants in the fishery, fishery conditions, fishery
quotas, management needs, and program goals.”).

39 See supra note 3 at § 1387(a)(2).

40geeid. at § 1371(a)(5)(E). NMFS has developed criteria to inform whether it may be appropriate to authorize incidental take
of depleted marine mammals for fisheries classified as Category I or Il fisheries on the List of Fisheries. See Criteria for
Determining Negligible Impact under MMPA Section 101(a)(5)(E), NMFS Procedure 02-204-02 (June 17, 2020).

4 The requirement to obtain an authorization applies to Category | and Il fisheries.
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insignificant levels approaching a zero mortality and serious injury rate, a variety of factors inform the
agency’s efforts to reduce mortality and serious injury.*?

TRTs (and ultimately, NMFS) must consider factors such as the economics of the fishery, the availability
of existing technology, and existing State or regional fishery management plans when deciding what type
of take reduction measures may be needed to achieve the long-term goal of a TRP. The economics of the
fishery influence whether, and if so how, a commercial fishery is regulated, including the specific
measures (e.g., bycatch reduction gear, time/area closures, etc.) required by NMFS under the MMPA and
its implementing regulations. In some cases, the lowest cost option for commercial fishing may be
selected as a component of a TRP so long as it is expected to achieve the short-term goal of a TRP (this
may be the case even though the measure(s) would not provide the maximum conservation value). Also,
the availability of existing technology influences decision-making. For instance, if new gear technology
is unavailable for a fishery, not applicable across a broad range of fisheries, too costly for the fishery, or
the technology has not yet been demonstrated to be effective in reducing bycatch of marine mammals, a
TRT could recommend that the TRP has met the long-term goal even if mortality and serious injury
exceeds 10% of a stock’s PBR. Finally, existing fishery management plans could include marine
mammal bycatch reduction measures, thereby obviating the need for additional measures under the TRP
process.

The MMPA also allows NMFS to prioritize the development of TRPs based on the availability of
Congressional funding.*® Where Federal funding is insufficient, NMFS must give highest priority to the
development and implementation of TRPs for marine mammal species or stocks whose level of incidental
mortality and serious injury exceeds the PBR level, those that have a small population size, and those
which are declining most rapidly.** In practice, NMFS, limited by appropriations, typically focuses its
efforts on those fisheries that pose the greatest risk to marine mammal species or stocks, with particular
consideration given to gear type, conservation status of the species or stock, frequency of mortality and
serious injury, and numbers of marine mammals impacted by the fishery.*

Other challenges make it difficult for NMFS to address incidental mortality and serious injury of marine
mammals. These challenges include, for example, the lack of marine mammal abundance data to estimate
population size for an individual species or stock. In such cases, insufficient data or the lack of data
necessary to estimate abundance may preclude a calculation of the stock’s or species’ PBR level.*® Also,
a lack of mortality and serious injury data complicates efforts to assess the effects of certain fisheries on
marine mammal species or stocks that might overlap with such fisheries. Further, the type of bycatch
reduction measures and how and when they are deployed could create significant safety concerns for
fishermen. Finally, Congress provided NMFS with substantial discretion to determine monitoring and
observer levels, and in practice, the percentage levels and methods of observer coverage (i.e., humans v.
electronic monitoring) vary considerably across fisheries with some benefiting from higher levels of
coverage, while others may have low, if any, observer coverage.*’

42 Compare 16 U.S.C. §§ 1387(a)(1) and 1387()(2).

43 See supra note 3 at § 1387(f)(3).

44 See id.; see also, Memorandum Addressing NMFS’ Priorities for Convening Take Reduction Teams (May 30, 2024).

45 See, e.g., Wade, et al. (2021), “Best Practices for Assessing and Managing Bycatch of Marine Mammals”. Frontiers in Marine
Science 8:757330. doi: 10.3389/fmars.2021.757330.

46 5ee supra note 16 at p. 20 (“sometimes the data necessary to conduct such an assessment [current population trend] are not
available.”).

47 See id. at pps. 12 & 37; see also, supra note 3 at § 1387(d) (the Secretary shall be guided by certain standards when
determining the type of monitoring program to establish and how to prioritize, allocate, and distribute observers on commercial
fishing vessels); see supra note 36, at Appendix A.
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Today, among the hundreds of fisheries operating in waters under the jurisdiction of the United States and
on the high seas, there are six TRPs addressing 32 marine mammal stocks.® The progress that has been
made through these existing TRPs has not happened overnight; instead, it is the result of many years of
dedicated work through the TRT process. Marine mammal bycatch reduction efforts are context- and
fishery-specific. Every fishery is regulated to one degree or another based on the specifics of the fishery,
the risks posed to marine mammals by the fishery, status of the affected marine mammal species or
stocks, availability of funding, availability and efficacy of bycatch reduction technology and strategies,
data availability, the impact of regulations on the economics of the fishery, and other factors prescribed
by the MMPA. Some fisheries are subjected to more restrictive MMPA regulatory measures while others
are subjected to more limited measures, if any.*® For example, the Atlantic Large Whale Take Reduction
Plan (ALWTRP) and its implementing regulations address fishing-related risks to three strategic stocks of
large whales (fin, humpback, and North Atlantic right) incidental to Category | and |1 fisheries. The
ALWTRP was originally developed pursuant to section 1387 of the MMPA in the late 1990s because the
incidental mortality and serious injury of marine mammals from these fisheries exceeded the stocks’ PBR
levels. The ALWTRP and its regulations have been amended several times because efforts to meet the
MMPA s take reduction goals have fallen short, especially as they relate to mortality and serious injury of
North Atlantic right whales*®, which have continued to be above the PBR level and remain so at present.
For this particular TRP, NMFS has implemented a variety of measures to address fishing-related threats
from these fisheries, including temporary time/area closures, gear marking and modification
requirements, and reductions in the amount of gear used.®® It is clear, therefore, that the U.S. domestic
program for managing marine mammal take incidental to commercial fisheries is not a “one-size fits all”
approach and is constantly evolving to satisfy MMPA requirements while meeting the needs of fishermen
and conditions and circumstances related to the fishery itself.

C. Determining Comparability under the Final Rule is a Fact-Specific Inquiry that Requires
Consideration of a Harvesting Nation’s Entire Program for Managing its Commercial Fisheries’
Interactions with Marine Mammals

1. An Overview of the Comparability Finding Process

Marine mammal bycatch in commercial fisheries is a multi-faceted and multi-dimensional problem that
has challenged the global commercial fishing industry and governments alike. Notwithstanding the
extensive research, scientific reports, proposed solutions, and government efforts, bycatch continues to be
one of the “leading sources of human-caused mortality for marine mammals [and] has contributed to

48 See supra note 20 at 12280-81 (Table 4 - list of U.S. fisheries currently being managed under the TRP/TRT process). Of
course, there are certainly more Category | and Il fisheries identified in the United States that are not currently subject to the
TRP/TRT process; however, as discussed in more detail in this Decision Memorandum, the MMPA provides NMFS with
authority to give highest TRP/TRT priority to species or stocks whose level of incidental mortality and serious injury exceeds the
PBR, those that have a small population size, and those that are declining most rapidly. Efforts to address incidental mortality and
serious injury continue across all fisheries subject to the priorities of the agency.

49 5ee 89 Fed. Reg. 77789 (Sept. 24, 2024) (For example, all vessel owners or operators in Category | — I11 fisheries are required
to report incidental mortality and serious injuries of marine mammals within 48 hours of the end of the fishing trip (50 CFR §
229.6), but vessel owners or operators in Category |11 fisheries are not required to register with NMFS, accommodate observers
aboard vessels, or obtain a marine mammal authorization due to the remote likelihood of mortality and serious injury of marine
mammals during fishing operations); see also, https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-
mammal-protection-act-list-fisheries; and supra note 3 at § 1387(b)(2)(“Fisheries which maintain insignificant serious injury and
mortality levels approaching a zero rate shall not be required to further reduce their mortality and serious injury rates.”).

50 North Atlantic right whales are critically endangered and entanglement in fishing gear is one of the greatest threats to the
species. See https://www.fisheries.noaa.gov/species/north-atlantic-right-whale. Efforts to address fishing-related risks and
reduce incidental mortality and serious injury of the species have been iterative over the course of multiple decades.

51 See 86 Fed. Reg. 51970 (September 17, 2021) (50 CFR § 229.32 - Atlantic large whale take reduction plan regulations).
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substantial declines of many marine mammal populations and species.”®? Countries like the United
States, New Zealand, Canada, and several European Union nations have more mature and comprehensive
legal frameworks to prevent or reduce marine mammal bycatch associated with their commercial
fisheries. These nations often possess the financial and technical resources to prepare marine mammal
stock assessments, study marine mammal distribution and abundance in their waters, employ measures to
reduce bycatch, and observe when, where, and under what circumstances marine mammals may be caught
in commercial fishing gear. In contrast, many other nations - particularly those in the developing world -
are not similarly situated. They often lack resources and expertise (legal, financial, technical, and
otherwise) to address marine mammal mortality and serious injury due to commercial fisheries
operations. The reality is that many nations are not capable of devoting the same level of attention and
resources to prevent or mitigate bycatch. NMFS recognizes that different conditions exist in different
countries, and that it is not possible to apply a single, uniform standard and set of measures for regulating
marine mammal bycatch and attempting to apply a “one size fits all” strategy is neither reasonable nor
expected under the MMPA, the Final Rule, or international law.>

The comparability finding process was described in detail in the Final Rule and NMFS’ 2025 Decision
Memorandum for the Issuance of MMPA Comparability Findings for 135 nations and approximately
2,500 fisheries.>* In summary, NMFS applied the framework established by the Final Rule and proceeded
to ascertain whether the harvesting nations had laws, regulations, and processes in place to address
incidental mortality and serious injury of marine mammals in the course of their commercial fisheries
operations and whether their regulatory programs were comparable in effectiveness to the United States’
regulatory program. NMFS’ understanding of how harvesting nations addressed marine mammal bycatch
was based primarily on the “reasonable proof” they were required to submit pursuant to the MMPA and
the implementing regulations.®® The term “reasonable proof” is not defined by the MMPA. NMFS
explained in its Final Rule that it will, “as a matter of practice, use the best scientific information
available” to evaluate a harvesting nation’s regulatory program for a given export fishery and that
harvesting nations must provide NMFS with documentary evidence of “sufficient detail, quality, and
reliability.”®® The Final Rule indicates that NMFS was aware that harvesting nations would experience
difficulty providing documentary evidence of “sufficient detail, quality, and reliability”, particularly
because data would be incomplete, lacking, or unquantifiable. NMFS also stated that it would take into
consideration the uncertainty of any scientific information provided by a harvesting nation or that is
otherwise readily available.>” Ultimately, the MMPA requires harvesting nations to assume the burden of
proof to demonstrate that the fish and fish products they export to the United States were not caught in
ways that exceed U.S. marine mammal protection standards.%®

52 5ee supra note 45.
53 see e.g., the General Agreement on Tariffs and Trade of 1994, Art. XX.

54 See 90 Fed. Reg. 42395 (Sept. 2, 2025) and https://www.fisheries.noaa.gov/international-affairs/2025-marine-mammal-
protection-act-comparability-finding-determinations.

55 5ee supra note 3 at § 1371(a)(2)(A) (the Secretary “shall insist on reasonable proof from the government of any nation from
which fish or fish products will be exported to the United States of the effects on ocean mammals of the commercial fishing
technology in use for such fish or fish products exported from such nation to the United States.”).

56 5ee supra note 7 at 54406 (Response to Comment 56).

57 See id. (Response to Comment 55) (“NMFS will only make its comparability finding determinations based on the information
provided by the nation, and any other readily available information, taking into consideration scientific uncertainty.”).
Information that was “readily available” to NMFS during the comparability finding process included the information physically
held by any office within NMFS (i.e., hard copy format) and any information stored electronically in databases routinely
consulted by NMFS in the ordinary course of its work. It did not include information provided to NMFS outside public notice
and comment periods unless the information was from one of the harvesting nations and was required by NMFS in making its
findings.

58 See id. at 54405 (Comment 53 and Response - responding to comments regarding the requirement that a harvesting nation
maintains the burden of proof to provide information to NMFS).
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NMFS created a web-based information and data collection system (International Affairs Information
Capture and Reporting System (IAICRS)) to facilitate implementation of the Final Rule and achieve
maximum consistency and standardization in how data were reported by harvesting nations and the type
of data reported.®® IAICRS Users are foreign government agencies of harvesting nations that provided
data to NMFS in accordance with guidance developed by NMFS to demonstrate that they met the Final
Rule’s requirements.’® NMFS evaluated each application based on the best scientific information
available and exercised reasonable judgment when faced with uncertainty, a lack of data, or imperfect
data.®

NMFS has, since enacting the Final Rule, coordinated closely with harvesting nations, the U.S.
Department of State, the Office of the U.S. Trade Representative, the U.S. Department of Homeland
Security, and other experts to gather information of sufficient detail, quality, and reliability to make
informed decisions about whether harvesting nations’ fisheries qualify for a comparability finding.

2. “Comparable in Effectiveness” is Based on the U.S. Standards for Regulating the
Incidental Take of Marine Mammals in Domestic Commercial Fisheries and
International Law

The comparability finding process was designed to be iterative because NMFS assumed that harvesting
nations would be at different stages in their efforts to regulate commercial fisheries bycatch of marine
mammals and would need time and support to build capacity. In addition, NMFS’ actions were required
to be consistent with international law, specifically the World Trade Organization's (WTQO) General
Agreement on Tariffs and Trade (GATT).®? International law requires NMFS to take into account
different conditions that may occur in other harvesting nations’ fisheries or whether those nations have
implemented measures that may achieve a similar conservation end as the MMPA provisions applicable
to U.S. fisheries.®® In that regard, NMFS took a results-oriented approach and explained that it would
evaluate whether a harvesting nation that seeks to export fish and fish products to the United States
maintains a regulatory program that is “comparable in effectiveness” (not identical) to the U.S. regulatory
program, meaning that the regulatory program effectively achieves comparable results to the U.S.

59 5ee NMFS’ 2025 Decision Memorandum supporting its comparability findings for all 135 nations, pps. 6-8 incorporated
herein by reference.

60 The IAICRS tool User Guide was provided to all harvesting nations and contains instructions for completing applications for
comparability findings. In many cases, harvesting nations’ laws, decrees, and implementing regulations needed to be translated
into English and there may have been changes in meaning during the translation process. NMFS evaluated the information
provided by the harvesting nation and made determinations based on its best understanding of the nation’s laws, decrees, and
regulations. NMFS ultimately deferred to a nation’s interpretation of its own laws, decrees, and regulations and the
representations made about such.

61 Specifically, NMFS is required to “draw reasonable conclusions regarding the fishery based on readily available information’
in those cases where a harvesting nation provides insufficient documentary evidence in support of its application. See 50 CFR §
216.24(h)(6)(ii); see also, 80 Fed. Reg. 48172, 48178 (August 11, 2015) (noting that the Assistant Administrator may rely on
other information such as indirect evidence of bycatch in the fishery or information from analogous fisheries if a harvesting
nation does not provide sufficient relevant information).

62 See supra note 7 at 54408 (Response to Comment 67: “Agency actions and recommendations under this final rule will be in
accordance with U.S. obligations under applicable international law, including the WTO Agreement. Included in NMFS’
approach is its intention to regulate in a fair, transparent, and non-discriminatory manner and to make determinations based on
the best available science.”).

63 See supra note 53 at Art. XX chapeau. Compare Appellate Body Report on United States — Import of Certain Shrimp and
Shrimp Products, para. 162-164 (finding that U.S. application of sea turtle import program was constituted arbitrary and
unjustifiable discrimination because it was applied in a "rigid and unbending" manner) with Appellate Body Report on United
States — Import Prohibition of Certain Shrimp and Shrimp Products, Recourse to Article 21.5 of the DSU by Malaysia.
WT/DS58/AB/RW, adopted November 21, 2001, para. 144 (upholding subsequent challenge to shrimp importation program
because the United States looked to whether the other nations’ regulatory programs were "comparable in effectiveness" to the
U.S. program rather than essentially the same, thereby allowing for "sufficient flexibility" to avoid a finding of “arbitrary or
unjustifiable discrimination.”

)
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regulatory program.® (emphasis added). And as described earlier, NMFS’ intention was to make
comparability finding determinations based on the “reasonable proof” provided by a nation and any other
readily available information, taking into consideration scientific uncertainty and differences among the
harvesting nations.%

NMFS developed a step-wise process to review the harvesting nations’ regulatory programs in light of a
comparable prioritization scheme that exists under the MMPA and its implementing regulations.®® A
harvesting nation’s regulatory program was scrutinized largely based on the relative risk to marine
mammals. In particular, and consistent with NMFS’ evaluation of domestic commercial fisheries, NMFS
focused heavily on the type of gear used in the fishery and the status of the potentially affected marine
mammal species or stock. For example, NMFS was especially concerned with fisheries using high-risk
gear (e.g., gillnets) that overlap with what NMFS referred to as a “16 U.S.C. § 1387(f)(3)” marine
mammal stock/species and whether such fisheries lacked mitigation measures.®’

NMEFS evaluated each harvesting nation’s application for a comparability finding against a suite of
regulatory conditions.®® For both Export and Exempt fisheries, the harvesting nation was first required to
demonstrate that it prohibits the intentional mortality and serious injury of marine mammals in the course
of commercial fishing operations; or that it has procedures to reliably certify that exports of fish and fish
products to the United States are not the product of an intentional mortality or serious injury of a marine
mammal.®® Next, and specific to an Export fishery, the harvesting nation was required to demonstrate that
it maintains a regulatory program with respect to the fishery that is comparable in effectiveness to the
U.S. regulatory program and that it satisfies the conditions related to incidental mortality and serious
injury of marine mammals in the course of commercial fisheries. Export fisheries were subjected to
greater scrutiny and held to higher standards.”® NMFS evaluated the harvesting nations’ programs against

64 See supra note 11 at 48175 (“NMFS is not proposing to require that a harvesting nation match every aspect of the U.S.
regulatory program to obtain a comparability finding for an export fishery. Instead, the conditions allow for flexibility in granting
a comparability finding to programs that effectively achieve comparable results to the U.S. regulatory program even where they
use different mechanisms to do so.”); see also, supra note 7 at 54401 (Response to Comment 36 “In using the terms ‘comparable
in effectiveness’ NMFS means that the regulatory program effectively achieves comparable results to the U.S. regulatory
program. This approach gives harvesting nations flexibility to implement the same type of regulatory program as the United
States or a program that is completely different but achieves the same results.”) and 54410 (describing NMFS’s Preferred
Alternative 2).

65 See supra note 7 at 54406 (Response to Comment 55).

66 The U.S. domestic regulatory program prioritizes action based on the risks presented to marine mammals by different
fisheries. As explained in this Decision Memorandum, the MMPA establishes a process for prioritizing the development and
implementation of regulations to address marine mammal incidental mortality and serious injury in those fisheries that carry
specific risks to strategic stocks that interact with Category | or 1 fisheries.

67 A “16 U.S.C. § 1387(f)(3) stock/species” is one that is considered to be either an endangered marine mammal species/stock or
a species/stock that (a) experiences a level of incidental mortality and serious injury that exceeds the PBR level, (b) has a small
population size, and (c) is declining most rapidly.

68 See 50 CFR §8§ 216.24(h)(6) & (7). All of the regulatory conditions were considered by NMFS in one form or another. As
NMEFS stated in its Final Rule, “NMFS will examine whether the harvesting nation maintains a regulatory program that includes,
or effectively achieves comparable results, as certain conditions specified in paragraph (h)(6)(iii) of the rule, subject to additional
considerations specified in paragraph (h)(7) of the rule. The conditions specified in paragraph (h)(6)(iii) are features of the U.S.
regulatory program.” See supra note 7 at 54391-92.

69 See 50 CFR § 216.24(h)(6)(iii)(A). The MMPA prohibits the intentional killing or serious injury of a marine mammal unless
the intentional mortality or serious injury is imminently necessary in self-defense or to save the life of a person in immediate
danger. See 16 U.S.C. §8 1371(c) and 1387(a)(5).

70 Because Exempt fisheries, like Category Il fisheries in the U.S., are considered to have a remote likelihood of bycatch of
marine mammals, they are subject to a lesser standard, as are Category 111 fisheries. These fisheries are not required to have a
regulatory program for incidental mortality and serious injury that is comparable in effectiveness to the U.S. regulatory program
applicable to Category I and Il fisheries but they must still meet the requirements in 50 CFR § 216.24(h)(6)(iii)(A)(1)

or § 216.24(h)(6)(iii)(A)(2).
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the individual regulatory conditions and weighed the applicable conditions to assess whether, on balance,
the entirety of the harvesting nations’ programs qualified for a comparability finding."

NMPFS exercised reasonable judgment when it considered the disparities among different harvesting
nations. Ultimately, comparability in effectiveness does not require NMFS to find that the harvesting
nations’ laws, regulations, individual bycatch reduction, reporting, and monitoring measures, scientific
programs, etc. are exactly the same as those employed in the United States or produce the exact same
results; rather, the MMPA, Final Rule, and international trade law require NMFS to evaluate the
harvesting nations’ programs, consider any limitations or other constraints facing the harvesting nation as
it executes its programs, and make a reasoned determination about comparability in light of the MMPA,
how the United States regulates its domestic commercial fisheries, and the results of such regulation. The
approach NMFS followed, as prescribed in the Final Rule, is consistent with the United States’ program
for managing domestic commercial fisheries under the MMPA and its implementing regulations and takes
into account the practical realities of issuing comparability findings to various foreign sovereign nations,
each of which has its own legal system and regulatory framework to govern marine mammal bycatch
within its commercial fisheries.

D. Final Comparability Findings Issued for All Fisheries Identified in the LOFF

On September 2, 2025, NMFS published a Notice in the Federal Register announcing the agency's final
comparability findings for harvesting nations seeking to export fish and fish products to the United
States.”? This was the first time NMFS had evaluated and issued final comparability findings for the
entire group of harvesting nations (135 nations covering approximately 2,500 fisheries) under section
1371(a)(2) of the MMPA.” The issuance of final comparability findings for all harvesting nations was
required because the Final Rule’s exemption period was set to expire in December 2025 and because of a
settlement agreement NMFS executed in Natural Resources Defense Council, et al. v. National Marine
Fisheries Service, et al., 1:24-cv-00148 (CIT). In that lawsuit, plaintiffs alleged, among other things, that
the United States violated the MMPA and Administrative Procedure Act (APA) when it failed to ban the
importation of fish and fish products from a suite of nations that utilize gillnet fisheries. The settlement
agreement required NMFS to issue final comparability findings for all harvesting nations and submit its
findings to the Federal Register for publication on or before September 1, 2025. As part of that action
NMEFS issued new comparability findings for all of New Zealand’s commercial fisheries, including the
multi-species set net and trawl fisheries.™

1. Litigation History Related to NMFS’s Comparability Findings for New Zealand’s Multi-
Species Set Net and Trawl Gear Fisheries

On May 21, 2020, the environmental organizations, Sea Shepherd New Zealand and Sea Shepherd
Conservation Society, initiated a lawsuit in the U.S. Court of International Trade alleging NMFS’ failure
to ban imports from New Zealand’s North Island West Coast set net and trawl fisheries and its denial of
their petition for rulemaking violated the MMPA and Administrative Procedure Act (APA).” The
Plaintiffs were concerned about the threats these fisheries pose to the endangered Maui dolphin and

L See supra note 7 at 54401 (Response to Comment 36) (“When making this determination [comparability], NMFS is
evaluating, in lieu of implementing all conditions (e.g., stock assessments and bycatch limits), a harvesting nation’s
implementation of bycatch mitigation measures that will result in clear and significant reductions.”).

72 See 90 Fed. Reg. 42395 (Sept. 2, 2025).

n only two other instances and in the context of litigation, NMFS invoked its emergency authority and issued comparability
findings for New Zealand’s fisheries affecting Maui dolphin and Mexico’s fisheries affecting vaquita.

74 See supra note 54.

5 Sea Shepherd New Zealand and Sea Shepherd Conservation Society v. United States, et al., Case 1:20-cv-00112 (CIT) (Judge
Katzmann).
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moved for a preliminary injunction to ban imports of seafood into the United States from New Zealand’s
set net and traw| fisheries. The court granted a preliminary injunction and imposed import restrictions for
the export fisheries operating on the West Coast North Island within the Maui dolphin’s range. The
court’s order effectively removed the operative exemption period protections for these fisheries. In
January 2024, and in response to the Government of New Zealand’s renewed request for comparability
findings, NMFS concluded that New Zealand met the requirements under the MMPA and the Final Rule
and issued a comparability finding for the West Coast North Island multi-species set net and trawl
fisheries.

On December 4, 2024, the environmental organization, Maui and Hector’s Dolphin Defenders NZ Inc.,
challenged NMFS’ 2024 comparability findings for New Zealand’s West Coast North Island multi-
species set net and trawl fisheries (MHDD v. NMFS 1).”® Plaintiff asserted that NMFS’ comparability
findings and its failure to ban imports from these fisheries violated the MMPA and APA. On August 26,
2025, the U.S. Court of International Trade ruled in favor of plaintiff finding that NMFS’ 2024 decision
was arbitrary and capricious because the agency’s rationale was inconsistent with the MMPA, it failed to
adequately explain its rationale, and support its determinations with record evidence.”” The court vacated
and remanded the 2024 Decision Memorandum supporting the comparability findings with instructions to
NMES to issue remand comparability findings for New Zealand’s West Coast North Island multi-species
set net and trawl fisheries no later than January 6, 2026.

In its Opinion and Order, the court faulted NMFS for its failure to cite to record evidence and explain
adequately why New Zealand’s West Coast North Island multi-species set net and trawl fisheries are
comparable in effectiveness to United States standards. The court ruled in favor of plaintiff on the
following issues:

1. Maui Dolphin Population Estimate and Stock Assessment - NMFS did not provide sufficient
explanation about how the Maui dolphin population estimate was determined, why it was
considered to be the “best available scientific information on abundance”, and how New
Zealand’s stock assessment process for estimating abundance is comparable to United States
standards.

2. Zero Mortality Rate Goal (ZMRG) - NMFS failed to address the MMPA’s ZMRG in its 2024
Decision Memorandum, specifically whether New Zealand maintains “a policy of reducing
incidental mortality rates to zero.”’®

3. Negligible Impact - NMFS failed to mention the MMPA’s negligible impact standard, did not
demonstrate that it calculated the applicable negligible impact limit, or examine whether New
Zealand employed a comparable method for assessing the impacts of incidental mortality or
serious injury to the Maui dolphin population.

4. Bycatch Limit - NMFS did not explain how New Zealand calculated a bycatch limit of one Maui
dolphin, did not explain whether New Zealand’s bycatch calculation method involved a
comparable scientific metric to the PBR level, and how the fishing related mortality limit related
to the bycatch limit, if at all.

® Maui and Hector’s Dolphin Defenders NZ Inc. v. National Marine Fisheries Service, et al., 1:24-cv-00218 (CIT) (Judge Choe-
Groves) (MHDD v. NMFS 1).

7 The court issued its decision less than 72 hours before NMFS filed a Notice in the Federal Register announcing final
comparability findings for 135 nations covering approximately 2,500 fisheries, including all of New Zealand’s fisheries.

8 We note that the court’s reference to ZMRG is imprecise. The statutory language reads in relevant part “[i]n any event it shall
be the immediate goal that the incidental kill or incidental serious injury of marine mammals permitted in the course of

commercial fishing operations be reduced to insignificant levels approaching a zero mortality and serious injury rate.” See supra
note 3 at § 1371(a)(2).
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5. Monitoring - NMFS did not adequately explain the United States monitoring standards and how
New Zealand’s monitoring program was comparable in effectiveness to, or exceeded United
States standards.

6. Bycatch of Other Marine Mammals - NMFS erred by limiting its analysis of fisheries impacts
to only Maui dolphin rather than bycatch of other species allegedly affected by the West Coast
North Island multi-species set net and traw| fisheries.

On January 5, 2026, Maui and Hector’s Dolphin Defenders NZ Inc. filed a new lawsuit (MHDD v. NMFS
I1) in the U.S. Court of International Trade alleging that NMFS’ September 2, 2025, comparability
findings for New Zealand’s Export fisheries involving commercial set net and trawl gear violated the
MMPA and APA.”™ The primary difference between the litigation filed on January 5, 2026, and MHDD
v. NMFS | relates to scope, namely that NMFS did not insist on reasonable proof from the GNZ of the
effects of the South Island fisheries on Hector’s dolphins and other potentially affected marine mammals.
Plaintiff recasts many of its legal arguments from MHDD v. NMFS | and also faulted NMFS for not
addressing the court’s concerns in the MHDD v. NMFS | Opinion and Order. Plaintiff subsequently filed
a Motion for Preliminary Injunction and requested an order from the court banning the importation of fish
and fish products from New Zealand’s set net and trawl fisheries.

NMFS has conducted a discretionary review pursuant to 50 CFR 8§ 216.24(h)(8)(vii) of the findings it
announced on September 2, 2025, pertaining to New Zealand’s North Island and South Island multi-
species set net and trawl fisheries solely to consider whether the information obtained by NMFS during
the remand period in MHDD v. NMFS | and other readily available information from public sources and
the GNZ (including, as part of the MHDD v. NMFS Il litigation) continued to support comparability
findings for the additional 13 fisheries that were not included in the remand. Having concluded that this
additional information does not support altering the previous results, NMFS issues the following
comparability findings.

I1. New Zealand’s Multi-Species Set Net and Trawl Gear Fisheries Comparability Findings

The comparability findings below address the court’s concerns identified in MHDD v. NMFS | and the
claims related to the fisheries identified in MHDD v. NMFS Il. The findings and conclusions contained
herein are supported by substantial evidence indicated by the referenced material associated with our
analysis and other material included in NMFS’ administrative record.® NMFS has also considered each
fishery’s potential risk to marine mammals, particularly Maui and Hector’s dolphins.®

9 5ee supra note 1.

80 This Decision Memorandum relies upon the relevant information contained in the Government’s Administrative Record filed
in MHDD v. NMFS | litigation, the Administrative Record for NMFS’ September 2, 2025 comparability findings for New
Zealand’s fisheries, the additional information supplied by the GNZ, other readily available information from public sources, or
otherwise generated or acquired by NMFS to inform the comparability findings addressed in this Decision Memorandum, i.e., for
the North Island and South Island multi-species set net and trawl fisheries.

81 NMFS’ evaluation of the individual fisheries identified in footnote 2 has been consolidated into an overarching set of
conclusions because the set net and trawl gear at issue in these fisheries have the potential to result in similar effects to marine
mammals (e.g., use of set nets in Fishery IDs 2047 and 2051 can lead to mortality or serious injury of New Zealand fur seals by
entanglement and drowning). Moreover, the GNZ’s overarching regulatory framework applies equally to the North and South
Island set net and trawl fisheries, with certain specific differences based on where the fishery is prosecuted and its potential to
interact with marine mammals. To be clear, therefore, the manner in which NMFS presents its determination herein is consistent
with the intent of the MMPA and process defined in the Final Rule. Based on the record currently before the agency, NMFS
does not have any reason to believe that any one fishery or set of fisheries is resulting in a disproportionate impact such that an
individual fishery-by-fishery analysis is warranted in this case.

Of the fisheries identified in MHDD v. NMFS II, several are not considered to present any, or at most a negligible, risk of
interacting with a Maui or Hector’s dolphin. Fishery ID 2067, 1883, and 2041 are deepwater fisheries that, based on vessel size
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A. New Zealand’s Laws, Regulations, and Policies are Designed to Reduce the Incidental
Mortality and Serious Injury of Marine Mammals in the Course of Commercial Fisheries.

The GNZ provided NMFS with copies of its laws, regulations, non-statutory policies, and voluntary
measures that describe New Zealand’s fisheries management system and its efforts to prevent or minimize
commercial fishery impacts to marine mammals.®2 The GNZ explained that marine mammal protection
“is addressed through an overarching and comprehensive framework that includes both statutory and non-
statutory mechanisms” and that the agencies responsible for conservation and management prioritize
research and management action for marine mammals “deemed to be at higher risk from fishing activities
(e.g., those with smaller populations or with higher rates of interaction).”®

New Zealand’s Marine Mammals Protection Act 1978 (NZ MMPA) and the Fisheries Act 1996 (Fisheries
Act) and their respective implementing regulations are the primary laws designed to address the effects of
fishing-related mortality on marine mammals. The NZ MMPA provides for the management of marine
mammals and the establishment of marine mammal sanctuaries and the development of policies, plans,
and strategies to manage both. The Fisheries Act is the primary legislative framework governing NZ’s
fisheries management system and is used to manage fishing-related risks to marine mammals. The
purpose of the Fisheries Act is “[t]o provide for the utilization of fisheries resources while ensuring
sustainability”, which means the GNZ needs to avoid, remedy, or mitigate any adverse effects of fishing
on the aquatic environment® and also to take into account several environmental principles in relation to
the utilization of the country’s fisheries resources.®® Under both laws, the GNZ possesses authority to
impose measures to prevent or minimize marine mammal bycatch. Measures that have been implemented
include, but are not limited to: (1) designating marine mammal sanctuaries;® (2) requiring monitoring of
fishing activities; (3) establishing time/area closures to fishing activities; (4) imposing fishing gear

(i.e., >32 meters in overall length), specific target fish species, fishing effort, location of fishing, and other restrictions, are not
expected to overlap with Maui or Hector’s dolphins. See infra note 121, § 6 (generally); § 6.1.2 at § 148 (“[t]here was no
estimated overlpa with Hector’s or Maui dolphins for the hoki/hake/ling deepwater trawl (LOFF 2067) and alfonsino trawl
(LOFF 1883) fisheries, while very low overlap was estimated for the deepwater pelagic trawl (LOFF 2041) fishery with
negligible annual estimates of injury and mortality.”),

82 See, e.g., Fisheries New Zealand, Maui Dolphins: Application for a Comparability Finding (September 2020) at pps. 22-50;
Fisheries New Zealand, Maui Dolphins: Supplementary Information to NOAA Questions Received March 2023, Application for
Comparability Finding (April 2023) at pps. 6-8; and Fisheries New Zealand, Supplemental Information in Support of Revised
Decision Memorandum and the Revised Comparability Finding to be Issued Upon Remand, New Zealand Comparability
Application (October 2025), Part 1 at pps. 7-15.

83 See Fisheries New Zealand, Supplemental Information in Support of Revised Decision Memorandum and the Revised
Comparability Finding to be Issued Upon Remand, New Zealand Comparability Application (October 2025), 8 2 at §9 10 & 11.
The GNZ’s prioritization strategy is comparable to the MMPA’s TRP mandate (16 U.S.C. § 1387(f)(3)) that NMFS “give highest
priority to the development and implementation of a TRP for species or stocks whose level of incidental mortality and serious
injury exceeds the PBR level, those that have a small population size, and those which are declining most rapidly” and allocation
of observers among commercial fisheries (16 U.S.C. 8 1387(d)(4)).

84 See New Zealand Fisheries Act 1996 (Reprint as at 1 April 2021), Part 1, Section 2, at p. 26 (New Zealand defines the “aquatic
environment” to mean “the natural and biological resources comprising any aquatic ecosystem; and includes all aquatic life and
the oceans, seas . . . where aquatic life exists.”).

85 5ee id. at p- 47 (Sections 8 & 9) (“The purpose of this Act is to provide for the utilisation of fisheries resources while ensuring
sustainability . . . [a]ll persons exercising or performing functions, duties, or powers under this Act . . . shall take into account the
following environmental principles: (a) associated or dependent species should be maintained above a level that ensures their
long-term viability; (b) biological diversity of the aquatic environment should be maintained . . . .”). The GNZ also indicated in
its November 2025 supplemental materials (see § 1.7) that the purposes of the Fisheries Act is “to provide for the utilisation of
fisheries resources while ensuring sustainability” and that the definition of utilisation “provides a clear directive to consider the
economics of a fishery and the associated impact on those social, economic, and cultural benefits when considering measures to
reduce marine mammal bycatch.” This is comparable to the US MMPA’s mandate at section 1387(f)(2) to consider the
economics of a fishery when developing a TRP.

86 New Zealand informed NMFS that it has designated six marine mammal sanctuaries. Five of the sanctuaries protect Hector’s
and Maui dolphins and the sixth protects the main breeding ground of the New Zealand sea lion and southern right whale. See
supranote 83,8 3.1at g 29.
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restrictions; (5) modifying the configuration of fishing gear; and (6) safe handling/release measures for
protected species.®” Similar measures have been implemented in U.S. waters as a means to protect marine
mammals and other marine resources from U.S. commercial fisheries.

The GNZ also provided information about its non-statutory policies and how they are used to guide the
government’s decision-making process. For example, three plans have been developed to give effect to
New Zealand’s international and legal obligations on managing the effects of fishing on protected species.
First, Threat Management Plans (TMP) have been adopted for three marine mammal species - Hector’s
and Maui dolphins and the New Zealand sea lion. The GNZ describes the TMPs as “comprehensive,
science-driven frameworks that assess risks and implement mitigation measures for marine mammals
most at risk from fishing” and are “implemented via a range of legislative and regulatory mechanisms,
and voluntary measures.”®® Importantly, the TMPs are designed to reduce fishing-related mortality to
near zero and support recovery of marine mammal populations to non-threatened status.®® Next, the
GNZ developed the Aotearoa New Zealand Biodiversity Strategy 2020, which guides the country’s
efforts to protect, restore, and sustain its native wildlife.®* Although a non-statutory document, the
strategy supports the GNZ’s commitments to the United Nations Convention on Biological Diversity.
One of the principal objectives of the strategy is to ensure that natural resources are managed sustainably
and, in regards to marine mammals, the strategy identifies time-bound goals to protect and restore marine
species (e.g., by 2025, the number of fishing-related deaths of protected marine species is decreasing
towards zero for all species; by 2050, the mortality of non-target species from marine fisheries has been
reduced to zero).®? Also, in 2005 the GNZ approved the Conservation General Policy, which contains a
unified policy to implement several laws, including the NZ MMPA and specifies that “marine protected
species should be managed for their long-term viability and recovery throughout their natural range.”®

Finally, the GNZ informed NMFS that voluntary bycatch reduction measures (e.g., Ten Golden Rules for
Setnet Fishing to Save Protected Species, Harbour and Coast Setnet Operational Procedures for Protected
Species Risk Management, and the handling and release guide for protected species interactions with NZ
fisheries)® are used by some fishers in the set net and trawl fisheries to prevent or minimize bycatch risk.

In conclusion, GNZ’s efforts to address mortality and serious injury of marine mammals incidental to the
set net and traw| fisheries have evolved over the course of decades to address the increased threats that
marine mammals face from fishing activities. See Appendix A. As described below, the GNZ has
followed an iterative process in terms of managing these risks and the manner in which it regulates its
fisheries, including the type of regulations and voluntary measures employed, are comparable to, if not
more effective than, those required in U.S. commercial fisheries.

87 See, e.g., Fisheries New Zealand, Supplemental Information in Support of Revised Decision Memorandum and the Revised
Comparability Finding to be Issued Upon Remand, New Zealand Comparability Application (October 2025), § 3.3.3 at § 53 and

88 14.2 and 14.3 at §9 408, 410, 417, & 419; Fisheries New Zealand, Maui Dolphins: Application for a Comparability Finding
(September 2020), at pps. 22-35; and Fisheries New Zealand, Maui Dolphins: Supplementary Information to NOAA Questions
Received March 2023, Application for Comparability Finding (April 2023), at pps. 6-8.

88 See generally, 50 CFR Part 229 (Authorization for Commercial Fisheries Regulations under the MMPA); 15 CFR Part 922
(National Marine Sanctuaries Program Regulations).

89 See supra note 83,§3.3.3 at § 47.
DOseeid. at g 49.

91 5ee Te Mana O Te Taiao Aotearoa New Zealand Biodiversity Strategy 2020 (August 2020).
https://www.doc.govt.nz/nature/biodiversity/te-mana-o-te-taiao-aotearoa-new-zealand-biodiversity-strategy-2020/aotearoa-new-
zealand-biodiversity-strategy/.

92 See supra note 83 at § 3.3.1, 99 43 & 44.
93 Seeid. at § 3.3.2, 99 45 & 46.
9 See id. at § 14.2, §9 411 - 415.
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Appendix B in this Decision Memorandum describes many of the relevant provisions of the US MMPA,
NZ MMPA and other New Zealand laws pertaining to marine mammal bycatch in commercial fisheries.
Appendix B demonstrates that the United States and New Zealand maintain similar laws and regulations
aimed at addressing marine mammal incidental mortality or serious injury in their respective commercial
fisheries.

B. New Zealand has Satisfied the Requirements of the MMPA and Final Rule to Receive a
Comparability Finding

As described earlier, a comparability finding for an Export or Exempt fishery is a determination by
NMFS that the harvesting nation has met the applicable procedure[s] and conditions specified in the
MMPA Final Rule at 50 CFR § 216.24(h)(6).*> The following analysis and evaluation, including the
records referenced herein, supports NMFS’ comparability finding determination for the North and South
Island multispecies set net and trawl fisheries.®® In order to ensure that this comparability finding fully
responds to the court’s August 26, 2025 decision and to address specific issues raised in the pending
litigation, this analysis contains extensive detail that goes far beyond that required under the MMPA and
implementing regulations. The scope and nature of this document should not be viewed as a precedent
for future comparability findings for New Zealand or other nations’ fisheries. NMFS does not have the
capacity to produce a decision memorandum this detailed for the roughly 2,500 fisheries that it must
consider, and it is not required to do so under the MMPA and implementing regulations.

1. New Zealand Prohibits the Intentional Mortality or Serious Injury of Marine Mammals in
the Course of Commercial Fishing Operations in the Fishery. (50 CFR 8
216.24(h)(6)(iii)(A)(1))

The GNZ provided sufficient evidence that New Zealand’s statutes and regulations prohibit the
intentional mortality and serious injury of marine mammals in the course of commercial fishing
operations. Under Section 4(1) of the NZ MMPA, “no person shall . . . (b) take any marine mammal,
whether alive or dead, in or from its natural habitat or in or from any other place - without first obtaining
a permit to do so from the Minister . . ..” This provision is comparable to the US MMPA, which also has
a general prohibition on the take of marine mammals.®” Also, all marine mammal species are designated
as protected species under Section 2 of the Fisheries Act and Section 26(4) of the NZ MMPA provides a
defense for commercial fishing operations if the death of, or injury to, the marine mammal was
accidental, or incidental (not intentional), provided that the reporting requirements set out in section 16 of
the NZ MMPA were complied with.

2. New Zealand’s Regulatory Program for its Commercial Fisheries Provides for, or
Effectively Achieves Comparable Results, as the U.S. Regulatory Program.

9 The regulatory conditions applicable to, and considered for, the comparability findings for the GNZ’s set net and trawl
fisheries are those identified in 50 CFR § 216.24(h)(6)(C) because the fisheries operate only within New Zealand’s EEZ or
territorial sea. In regard to the “Additional Considerations” identified at 50 CFR 8 216.24(h)(7), NMFS has addressed each
applicable consideration in the Decision Memorandum where documentary evidence was provided by the GNZ or was otherwise
readily available. For example, the first consideration (8 216.24(h)(7)(i)) was addressed in Section I.A and 1.B of the Decision
Memorandum; the second, third, and fourth considerations (§ 216.24(h)(7)(ii-iv) were addressed in Section 111 of the Decision
Memorandum; and information pertaining to the fifth and sixth considerations (§ 216.24(h)(7)(v and vi)) was included in NMFS’
IAICRS database and/or other portions of the administrative record. The last two considerations (8 216.24(h)(7)(vii and viii)) are
not applicable because the fisheries do not operate on the high seas.

96 See supra note 2. The comparability findings published on September 2, 2025, for the remainder of New Zealand’s fisheries,
which are not the subject of this Decision Memorandum, remain valid.

97 See supra note 3 at 8 1371 (except under limited circumstances, there is a general moratorium on taking marine mammals
under the MMPA).
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a. Evidence of Marine Mammal Assessments that Estimate Population Abundance for
Marine Mammal Stocks in Waters under its Jurisdiction that are Incidentally Killed or
Seriously Injured in the Export Fishery (50 CFR § 216.24(h)(6)(iii)(C)(1))

The court found that NMFS did not provide sufficient explanation about how the Maui dolphin
population estimate was determined, why it was considered to be the “best available scientific
information on abundance,” and did not describe New Zealand’s process for estimating abundance or how
it compared to the components of a United States stock assessment. The information provided by New
Zealand and other information in NMFS’ files establishes that New Zealand maintains a program of
marine mammal assessments that estimate population abundance for marine mammal stocks in its waters
that are incidentally killed or seriously injured in its Export fisheries and its program is comparable in
effectiveness to the U.S. program.

i. New Zealand’s Process for Estimating Marine Mammal Population Abundance and
Understanding Distribution is Comparable in Effectiveness to the U.S. Stock Assessment
Process

NMES stated in its Final Rule that it would “consider all data, including abundance estimates, provided in
a harvesting nation’s application . . . in light of the U.S. implementation of its stock assessment for the
same or similar marine mammal stocks.”®® The NZ MMPA and Fisheries Act requires the GNZ to
address marine mammal species information in its planning documents, many of which are similar to the
information prescribed in section 1386(a) of the US MMPA.. A comparison of the key elements of New
Zealand’s and the U.S. laws and processes indicate that both legal frameworks require an understanding
of the biology and status of marine mammal species, their range, and population estimates.*

In practice, and to the extent such information is available, New Zealand has collected much of this
information for purposes of managing commercial fisheries interactions with marine mammals.'®® The
GNZ provided ample and persuasive evidence that the methodologies it employs and the data it collects
are comparable to how the United States estimates marine mammal stock/species abundance and
determines the stock’s or species’ distribution. As detailed below, the GNZ has invested substantial effort
in generating research to inform marine mammal abundance and distribution (i.e., government-led
programs, academic research, observer-based data collection, use of acoustic devices, land-based
sightings, drones, etc.). These data represent the best scientific information available regarding marine
mammal abundance, distribution, and the effects of fishing on the environment, marine biodiversity and
aquatic environments. For example, in the case of Maui dolphin, two different spatial distribution models
(aerial survey-based and public sightings-based) were used to estimate and map the density of Maui
dolphins by season and both models yielded very similar results, providing greater confidence in their

98 gee supra note 7 at 54400 (Response to Comment 31).

99 Compare New Zealand’s Marine Mammals Protection Act, Section 3E and Fisheries Act 1996, Section 15 with the U.S.
Marine Mammal Protection Act of 1972, Section 1386(a); see also, Attachment A to this Decision Memorandum.

100 see Fisheries New Zealand, Maui Dolphins: Application for a Comparability Finding (September 2020), at Section 2 and
Appendix A (Population Abundance and Trends), Appendix B (Historical Abundance/current population status), Appendix C
(Spatial Distribution of Maui Dolphins), Appendix D (Calculating a Bycatch Limit), Appendix G (Maui Dolphin Bycatch
Estimation by Spatial Risk Model), and Appendix H (Non-Commercial Fishery Threats); see also, Constantine, et al. -
Estimating the Abundance and Effective Size of Maui Dolphins (Cephalorhunchus hectori Maui ) in 2020-2021 Using
Microsatellite Genotypes, with Retrospective Matching to 2001 (October 2021).

19



Confidential - Public Version

abundance estimates.'®® Likewise, Hector’s dolphin population abundance and distribution have been
ascertained using aerial surveys, genetic census, satellite tagging, and using spatial habitat models.%

According to literature provided by the GNZ, a total of 57 species of marine mammals are considered to
frequent New Zealand waters, including endemic, migratory, and vagrant species,'® and almost half of
the world’s cetacean species. The New Zealand Department of Conservation established the New
Zealand Marine Mammal Database to centralize all sightings of cetaceans and pinnipeds reported by the
public, by researchers, permit holders for marine mammal viewing, historical sightings, and records of
marine mammal strandings. At the time of this project, the database included 21,507 sightings of marine
mammals across 57 different taxa.'%

New Zealand utilizes available abundance estimates to inform both its New Zealand Threat Classification
System (NZTCS) assessments and its quantitative risk stock assessment reports. The NZTCS also utilizes
the research and data on marine mammal populations to assess the extinction risk for species in New
Zealand. These assessments are conducted every five years and rely on panels of independent experts
who evaluate the best available scientific information on species, including existing estimates of
population size, trends over time, and distribution. A broader chapter covering all 57 marine mammal
taxa highlights significant knowledge gaps, noting that a large proportion of species (21 as of the 2024
assessment) are classified as "Data Deficient"1% and explicitly states the need for improved data on
population sizes and distributions for the majority of marine mammal species found in New Zealand
waters.

The NZTCS includes scientific information on marine mammal stocks to assess conservation status,
which is comparable to the U.S. system that categorizes stocks as “strategic” and “non-strategic” based on
factors like human-caused mortality, ESA listing, and depletion status. This conservation status is an
important input into the Spatially Explicit Fisheries Risk Assessment (SEFRA) model, which New
Zealand uses to estimate bycatch risk and calculate sustainable levels via a Population Sustainability
Threshold (PST) (see further explanation of the SEFRA model and PST in the New Zealand’s Approach
to Estimating Marine Mammal Bycatch in its Fisheries section below). Similarly, the U.S. stock
assessments require estimates of annual mortality and serious injury by source, which inform sustainable
bycatch levels defined by PBR. The GNZ informed NMFS that the most recent assessment of the
conservation status of New Zealand marine mammals was performed in 2024.1%

Also, the Aquatic Environment and Biodiversity Annual Review (AEBAR) serves as a comprehensive
annual summary that collates the best available scientific information related to the species’ biology,
ecology, abundance status and trends, interaction with fisheries and other areas of uncertainty to inform
management decisions.%” It incorporates and reports the official threat status assigned through the
NZTCS process. Furthermore, the AEBAR summarizes the outcomes of quantitative risk assessments,
such as the SEFRA model, presenting the estimates of fisheries-related bycatch levels and the associated
risks to marine mammal populations. Updates to the AEBAR occur on a chapter-by-chapter basis as new

101 gpe supra note 83 at 8 10.2, § 255.

102 o0 AEBAR Hector’s and Maui dolphin - technical summary (2021) at § 6.2.6.; see also, See Hammond, P.S., et al.
“Estimating the Abundance of Marine Mammal Populations”. Frontiers in Marine Science 8:735770.
doi:10.3389/fmars.2021.735770 (Table 1 identifies aerial surveys conducted in 2004 and 2014 for Hector’s dolphins).

103 gge supra note 83,8 5.2.1at g 81.

104 gee generally, https://www.doc.govt.nz/our-work/conservation-services-programme/csp-reports/202223-csp-
reports/sightings-of-marine-mammals-in-new-zealand-waters-by-government-fisheries-observers/.

105 Maui dolphins are not considered to be one of the 21 “data deficient” species/subspecies of NZ marine mammals.
106 See supra note 83, at § 5.2.1, § 82.; see also, AEBAR 2025: Protected Species: Marine Mammals.

107 See id. at § 5.2, §9 78 - 80; compare NMFS’ Stock Assessment Reports found at:
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-reports-species-stock
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information becomes available, which mirrors the U.S. requirement that stock assessments be based on
the best available science.’® The AEBAR includes dedicated chapters for marine mammal species such
as New Zealand fur seals, New Zealand sea lions, Hector's/Maui dolphins, and common dolphins, which
detail their known population abundance estimates, observed trends, and current understanding of their
distribution. The AEBAR’s ultimate function is to serve as a resource that informs fisheries management
and protected species conservation.

Finally, NMFS notes that the GNZ’s processes and frequency for conducting stock assessment reviews of
ESA-listed species such as the Maui dolphin are not identical to the SAR requirements in the US MMPA.
As described earlier, however, NMFS does not require harvesting nations to maintain identical regulatory
requirements; instead, the framework NMFS established affords harvesting nations flexibility to
implement the same measures under the U.S. program or other measures that achieve comparable results.
(emphasis added). In New Zealand’s case, the GNZ informed NMFS that the AEBAR is updated on a
chapter-by-chapter basis as new information becomes available on the Ministry for Primary Industries
website. Also, an assessment of the conservation threat classification, which is conducted approximately
every five years and last performed in 2024, considers the population estimate and population trend,
including a description of the information upon which these are based. Next, research to map marine
mammal distribution and density was performed within the past few years to inform the GNZ’s SEFRA
model. Finally, regular surveys are undertaken to understand Maui dolphin population size, for example
and the GNZ informed NMFS that a new aerial line-transect survey to estimate Hector’s dolphin
abundance in East Coast South Island waters is planned within the next couple of years.2® Although the
GNZ’s approach is not identical to the approach defined in the US MMPA, NMFS concludes that the
GNZ has provided documentary evidence that its process for conducting marine mammal population
abundance estimates, including the frequency and manner in which it collects and reviews such
information, is rigorous, produces the necessary data to inform the management of commercial fisheries’
bycatch of marine mammals, and comparable in effectiveness to the U.S. regulatory program.

ii. Population 4bundance Estimate for Maui Dolphins

Maui dolphins (Cephalorhynchus hectori Maui) are the northernmost distinct subpopulation of the
Hector’s dolphin species (Cephalorhynchus hectori). Maui and South Island Hector’s dolphins were
recognized as two distinct subspecies in 2002, reflecting evidence of genetic differentiation and
accompanying slight differences in morphology.'® Due to their similar appearance, genetic markers are
the only way to identify which subspecies an individual belongs to. Dolphins sighted off the West Coast
North Island are commonly assumed to be Maui dolphins based on the prevalence of the distinct Maui
dolphin genotype in that location, but without a genetic identification, dolphin sightings, and acoustic
detections there and elsewhere in the North Island, individual dolphins cannot be identified any further
than ‘Maui/Hector’s dolphins’ or Cephalorhynchus spp. Information regarding the geographic and spatial
distribution of Maui dolphins is included in Appendix D of this Decision Memorandum.

The Maui dolphin is listed as Threatened, Nationally Critical under New Zealand’s Threat Classification
System, Critically Endangered by the International Union for Conservation of Nature (IUCN), and as an
endangered species under the U.S. ESA. Currently, the Maui dolphin population size is estimated using a
genetic census, which is a comprehensive collection and analysis of genetic data from a subset of the
population to determine the population’s size. Genetic census surveys are regarded as a reliable

108 ggp .

109 5ee id. at § 5.2 (describing the GNZ’s approach to marine mammal stock assessments) and § 10 (describing the process for
estimating population abundance of Maui dolphins and recent updates to the Hector’s and Maui dolphin SEFRA model).

110 Baker, A.N.; Smith, AN.H.; Pichler, F.B. (2002). Geographical variation in Hector’s dolphin: recognition of a new
subspecies of Cephalorhynchus hectori. Journal of the Royal Society of New Zealand 32: 713-727.
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methodology to determine population abundance!!! and these types of surveys have been performed by
the GNZ at regular intervals over the past 15 years. The GNZ notes that as the survey period spans two
years, the time in between each survey begins within four years of the last interval (e.g. the last survey
season occurred in 2021, and a repeat genetic mark-recapture census using the same method is currently
in progress (2025-2026).1'? The GNZ stated that the estimates derived using genetic mark-recapture are
either unbiased or biased in a precautionary direction (i.e., under-estimating true population size), and
uncertainty is represented statistically in confidence intervals.!®* The most recent 2020-2021 surveys of
genetically identified individuals from the West Coast North Island estimates Maui dolphin abundance of
54 dolphins aged 1+, with a 95 percent confidence!!* that the number of dolphins over one year old ranges
between 48 and 66.1> Also, the GNZ explained that the 2021 abundance estimate of 54 “may be biased
low, due to the spatially restricted nature of the survey design, which targets the highest-density areas of
the core Maui dolphin distribution during the breeding season, when animals are most concentrated close
to the shore in social breeding aggregations.”**® Given these reasons, New Zealand views its 2020-2021
abundance estimate as the most up-to-date data for the Maui dolphin population. The GNZ explained that
new Maui dolphin abundance surveys are underway (the last survey season occurred in 2021, and the new
interval began in 2025, with an expected result in 2026).*’

ili. Population Abundance Estimates for Hector’s Dolphins

The South Island Hector’s dolphin was recognized as a separate subspecies in 2002 and is classified as
Nationally Vulnerable under New Zealand’s Threat Classification System, Endangered by the
International Union for Conservation of Nature (IUCN), and as a threatened species under the U.S. ESA.
Hector’s dolphin population estimates have historically been generated using formal surveys, including
boat-based surveys, aerial surveys, and genetic mark recapture. According to the GNZ, the most recent
comprehensive abundance estimates for Hector’s dolphins are from aerial surveys of the coastal waters,
which were carried out separately for the east, west, and south coasts of the South Island, and produced an
estimate of approximately 14,849 animals (CV 11%, 95% CI 11,923 - 18,492).118 Several genetically
distinct sub-populations were identified in the South Island as follows (avg. annual population estimates):

111 5ee, e.g., Taras, B.D.; Conn, P.B.; Bravington, M.V.; (2024). Estimating Demographic Parameters for Bearded Seals,
Erignathus barbatus, in Alaska Using Close-Kin Mark-Recapture Methods. Evolutionary Applications 2024.
https://scite.ai/reports/estimating-demographic-parameters-for-bearded-ZGd X W5yr#:~:text=DO1%3A%2010.1111/eva.70035
112 5ee supra note 83, § 10.1 at § 235.

113 The GNZ also stated “the genetic survey and the associated genetic estimation methodology produces a much more precise
estimate of the total population size than is possible using other methods . . . [r]epeated at regular five-year intervals, the survey
provides a robust and consistent means to monitor likely changes in population abundance over time.” See id. at § 10.1.1., §
240.; see also, Fisheries New Zealand, Maui Dolphins: Application for a Comparability Finding (September 2020) (“In general,
genetic mark-recapture methods are more precise (have narrower confidence limits) than estimates from boat-based or aerial
surveys but may be subject to different biases.”).

114 Ninety-five percent confidence means that the range 48-66 was computed using a method that has a 95% chance of including
the population’s actual abundance.

115 See, Constantine, R., Steel, D., Carroll, E., Hamner, R. M., Hansen, C., Hickman, G., Hillock, K., Ogle, M., Tukua, P., Baker,
C.S.,2021. Estimating the abundance and effective population size of Maui dolphins (Cephalorhynchus hectori maui) in 2020-
2021 using microsatellite genotypes, with retrospective matching to 2021. Department of Conservation, New Zealand; see also,
Parsons, E.C.M., Maui’s dolphin (Cephalorhynchus hectori maui) and South Island Hector’s dolphin (Cephalorhynchus hectori
hectori) - 5-Year Review: Summary and Evaluation (2024), at § 2.3.1.2 (citing Constantine et al. 2021).

116 5ee supra note 83, § 10.1.1 at § 239.

117 See id. at § 10.1.3, § 248.

118 see Fisheries New Zealand, Supplemental Information New Zealand Comparability Application (February 2026), at § 2.1;
see also, AEBAR Hector’s and Maui dolphins - Technical Summary (2021) at § 6.2.6; see also, South Island Hector’s Dolphin
Bycatch Reduction Plan - Annual Report 2023/24 (March 2025), at 1; see also, Parsons, E.C.M., Maui’s dolphin
(Cephalorhynchus hectori maui) and South Island Hector’s dolphin (Cephalorhynchus hectori hectori) - 5-Year Review:
Summary and Evaluation (2024), at § 2.4.1; see also, Bennington, S. Investigating the Recovery Potential of Hector’s Dolphin
(Cephalorhynchus hectori), University of Otago, Dunedin, Aotearoa New Zealand (May 2025), at 6.
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332 individuals (95% CI 217-508 in the South Coast South Island; 8,968 individuals (95% CI 6,649-
12,096) for the East Coast South Island; and a range between 5,490 individuals (95% CI 3,319-9,079)
observed during a 2014/2015 summer survey and 5,802 individuals (95% CI 3,879 - 8,679) observed
during a 2015 winter survey for the West Coast South Island.'® The GNZ anticipates that new surveys
will be conducted in the East Coast South Island waters between mid-2026 and 2028 to update the
Hector’s dolphin population abundance estimates.?® Similar to Maui dolphin population abundance
estimation, NMFS finds that the processes used by the GNZ and other researchers are a reliable and
credible method of data collection and population estimation.’?* Information regarding the geographic
and spatial distribution of Hector’s dolphins is included in Appendix D of this Decision Memorandum.

NORTH ISLAND
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5,802 (winter) /

9,728 (summer)

8,208 (winter)
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238 (MacKenzie & Clement 2016)
332 {MacKenzie & Clement 2019)

Figure 1 - Population Estimates for Hector’s Dolphins'?

iv. Population Abundance Estimate for Other Marine Mammals

119 5ee AEBAR Hector’s and Maui dolphins - Technical Summary (2021) at § 6.2.6.2. The GNZ also provided more granular
information regarding Hector’s dolphin subpopulation density estimates, population trends, and locations off the South Coast
Island. See infra note 120, §§ 2.1.1 and 2.1.2.

120 Eisheries New Zealand, Supplemental Information New Zealand Comparability Application (February 2026), § 2.1, § 19.
121 See, e.g., Taras, B.D.; Conn, P.B.; Bravington, M.V.; (2024). Estimating Demographic Parameters for Bearded Seals,
Erignathus barbatus, in Alaska Using Close-Kin Mark-Recapture Methods. Evolutionary Applications 2024.
https://scite.ai/reports/estimating-demographic-parameters-for-bearded-ZGdXW5yr#:~:text=DO1%3A%2010.1111/eva.70035;
see also, supra note 121, § 2.1.1 at § 20 (external scientific organizations such as the International Whaling Commission’s
Scientific Committee reviewed the methodology associated with the 2012-2015 aerial surveys, provided recommendations to
improve future surveys, and ultimately endorsed the Hector’s dolphin abundance estimates produced in 2014 and 2016).

122 5ee Parsons, E.C.M., Maui’s dolphin (Cephalorhynchus hectori maui) and South Island Hector’s dolphin (Cephalorhynchus
hectori hectori) - 5-Year Review: Summary and Evaluation (2024), at § 2.4.1.2, Figure 24.
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The GNZ provided abundance estimates for all marine mammals included in its 2021 comparability
finding application and has supplemented its earlier submission with new information regarding marine
mammal abundance in New Zealand waters.’?® As described earlier, the GNZ assesses its marine
mammal population abundance and distribution using a combination of government-led programs,
academic research, and observer-based data collection. Additionally, the New Zealand Marine Mammal
Database, managed by the New Zealand Department of Conservation, collates records of marine mammal
strandings and sightings data collected by the public, researchers, tourism operators, and government
fisheries observers on commercial fishing vessels. This database includes sightings from 57 different taxa
and can be used to inform GNZ’s understanding of marine mammal population abundance and
distribution. Species-specific abundance surveys are also conducted by researchers and research methods
including acoustic devices, land-based sightings, and tracking tags, and drones have been used to better
understand species abundance and distribution.

v. Challenges in Estimating Marine Mammal Abundance May Lead to Different
Abundance Results

Developing precise marine mammal abundance estimates is a complex undertaking that requires
some allowance for uncertainty such as seasonality and other factors beyond the control of
researchers, requires the application of scientific judgment when designing and conducting surveys
and assessing results, and often depends on the availability of funding and other priorities.’** New
Zealand has a reliable and widely-accepted scientific process to estimate abundance for marine mammals
within its waters and the processes it follows are comparable to those employed by NMFS and marine
mammal researchers.'?® The GNZ has conducted surveys to collect abundance estimates using vessel or
aerial transect methods for Maui and Hector’s dolphins at various points in time from 1985 to 2021.
Since the 2010-2011 census, the GNZ has conducted genetic censuses for Maui dolphins and estimated
abundance using widely-accepted scientific procedures. The narrow confidence intervals reflected in
Figure 2 below for the 2010-2011 through 2020-2021 abundance estimates indicates a higher level of
certainty that the true Maui dolphin abundance is close to the GNZ’s 2021 estimate of 54 dolphins aged
1+, with a 95 percent confidence that the number of dolphins over one year old ranges between 48 and 66.
These estimates are currently considered the best available.

Notwithstanding the GNZ’s reliance on its 2021 estimate, there continues to be a debate about the actual
number of Maui dolphins in New Zealand’s waters.®® A lower abundance estimate for Maui dolphins in

123 g, e.g., AEBAR: Protected Species: Marine Mammals (2025) (describes recent abundance and distribution information for
New Zealand sea lions, New Zealand fur seals, and Common dolphins); see also, NMFS IAICRS database (lists population
abundance estimates for marine mammals present in the area where the New Zealand set net and trawl fisheries occur).

124 The GNZ explained in its supplemental materials that it has not conducted a more recent stock assessment for Hector’s
dolphin because the scale and costs associated with aerial surveys is significant and the GNZ has to prioritize its resources. See
supra note 120, § 2.1, § 16. The GNZ’s explanation is reasonable and its stated reasons are similar to the challenges NMFS faces
in determining when, where, and how to allocate limited agency resources for marine mammal abundance studies.

125 The Final Rule only requires that a harvesting nation provide an estimate of population abundance. Nations are not required
to produce a marine mammal stock assessment report that is identical to the provisions under 16 U.S.C. § 1386.

126 MHDD refers to a NMFS assessment produced by Barbara Taylor and Paul Wade on March 4, 2019, to raise doubts about
the spatial and temporal overlap of Maui dolphins in the West Coast North Island set net and trawl fisheries and estimates of
Maui dolphin bycatch. We considered this assessment for purposes of the current comparability findings and conclude that it
does not alter the previous comparability findings for the following reasons: 1) The 2019 assessment is superseded by
Constantine et al. (2021), which utilized a 21-year DNA register to produce an updated abundance estimate of 54 individuals; 2)
The current decision relies on the most recent genotype capture-recapture analysis, which resolves previous identification issue
associated with aerial surveys; 3) Since the 2019 assessment, GNZ has implemented additional bycatch reduction strategies to
reduce the risk of bycatch of Hector’s and Maui dolphins (and other marine mammals) and help ensure that bycatch limits are not
exceeded; and 4) The PBR identified in the 2019 assessment is consistent with the PBR of 0.1 used in the decision. New Zealand
has specifically adopted the U.S. PBR calculation of 0.1 for this application.
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2021 (n=48; 95% CI 40-57) along the northwest coast of the North Island of Aotearoa New Zealand was
produced and endorsed by the International Whaling Commission’s Scientific Committee (IWC SC).*?
Importantly, the IWC SC’s estimate was derived from the 2020-21 genetic survey abundance estimate
produced by Constantine, et al. (2021) and endorsed as Category 3, meaning that the estimate is adequate
enough to provide a general indication of abundance!? but subject to various possible concerns that
preclude a higher categorization.'?® (emphasis added). Such an estimate might be used for fitting
population models but is not suitable for use in implementation of IWC management procedures.**® Also,
the IWC SC recommended the estimate of n=48 (95% CI 40-57) and noted that the estimate “should be
incorporated into that table [IWC Table of Accepted Abundance Estimates], uploaded to the IWC website
when indicated and endorsed by the Commission”.*** The IWC SC’s recommended estimate of 48 Maui
dolphin was considered by NMFS but ultimately not deemed to be the best data available, principally
because of its endorsement as “Category 3,” in recognition of the IWC SC’s concerns with the estimate,
and because it is not reflected in the IWC Table of Accepted Abundance Estimates.**? Regardless, the
IWC SC’s estimate of 48 is still within the range produced by Constantine, et al. (2021) and thus, is not
likely statistically different.
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Figure 2: Abundance estimates of Maui dolphins from 1985 to 2021 (orange = boat or aerial transect method; blue
= genetic survey method). Statistical uncertainty around year-specific median estimates (95% confidence intervals)
are shown, 3

In addition, the GNZ is in the process of conducting the fourth genetic census for Maui dolphins to
calculate an updated abundance estimate. The GNZ’s 2025-2026 census data will be added to the
existing pool of data from previous GNZ Maui dolphin censuses conducted using the same scientific
methods. As more censuses are conducted and more data are gathered, the GNZ’s ability to estimate
Maui dolphin population abundance with greater certainty (narrow confidence intervals) and detect

127 see International Whaling Commission, Report of the Scientific Committee (August 8, 2023), at 50. Aotearoa is the most
common Maori name for New Zealand.

128 see International Whaling Commission, Report of the Scientific Committee, Standing Working Group on Abundance
Estimates, Status of Stocks and International Cruises: IWC/67/Rep01(2018), Annex Q, (25/05/2018 at 1).

129 see International Whaling Commission, Report of the Scientific Committee (SC69A, 2023), at 13.

130 ggp .
181 4.

132 14, The IWC states that the table is its “most recent abundance estimates” and includes an “approximate point estimate” for
the Maui dolphin North Island stock of 57 individual animals and approximate 95% CI of 48-71 animals (based on 2016
estimates). See https://iwc.int/about-whales/estimate (NMFS last accessed the IWC’s Table of Accepted Abundance Estimates
on March 4, 2026).

133 gee supra note 83, § 10.1.1 at § 240.
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population trends is expected to increase.’* The scientific methodology the GNZ has used over the years
to collect abundance estimates for Maui dolphin and the results of such efforts are supported by the best
available science. Therefore, NMFS agrees with the GNZ that the best available scientific information
supports an abundance estimate of 54 dolphins aged 1+ (95% CI 48-66), and will consider the GNZ’s
updated 2026 abundance estimate in future comparability finding reviews.'*

After reviewing the information supplied by the GNZ, NMFS has determined that New Zealand satisfied
the condition at 50 CFR § 216.24(h)(6)(iii)(C)(1).

b. Evidence that New Zealand Requires Registration of Fishing Vessels Participating in the
Export Fishery (50 CFR § 216.24(h)(6)(iii)(C)(2))

The Final Rule requires, as a condition of a comparability finding, that an Export fishery register contains
a list of all fishing vessels participating in the Export fishery, including information on the number of
vessels participating, the time or season and area of operation, gear type, and target species. Likewise, the
MMPA provisions, which govern and authorize the incidental taking of marine mammals in the course of
domestic commercial fishing operations apply only to persons using vessels of the United States or
vessels that have valid fishing permits issued pursuant to the Magnuson-Stevens Fishery Conservation
and Management Act (Magnuson-Stevens Act). Owners of such vessels who participate in a commercial
fishery (i.e., Category I or II) are required to register their vessels and obtain an authorization to
incidentally take marine mammals.**

The GNZ provided sufficient evidence that it requires vessels to register prior to engaging in the Export
fishery. The primary legislation governing the GNZ’s fisheries management system, including the effects
of fishing on the aquatic environment, is the Fisheries Act.**” To commercially fish in New Zealand
waters, vessels must be registered as a New Zealand ship (flagged to New Zealand) and be on the Fishing
Vessel Register. The Fisheries Act requires that all vessels used to take fish, aquatic life, or seaweed for
sale from New Zealand waters must be registered. Vessels are registered under one of three categories
(by length and ownership) and vessels must be registered to an operator who has lawful possession and
control of the vessel by ownership, lease, sublease, charter, etc. Registered vessels are given a
registration number and the operator is issued a Certificate of Registration.

After reviewing the information supplied by the GNZ, NMFS has determined that New Zealand satisfied
the condition at 50 CFR § 216.24(h)(6)(iii)(C)(2).

c. Evidence that Owners or Operators of Fishing Vessels Participating in the Export
Fishery Report All Intentional and Incidental Mortality and Injury of Marine Mammals
(50 CFR 8 216.24(h)(6)(iii))(C)(3)())

The Final Rule requires, as a condition of a comparability finding, that the owner or operator of a vessel
participating in the Export fishery report all intentional and incidental mortality and injury of marine

134 More data leads to tighter confidence intervals because a larger sample size reduces the standard error, resulting in a more
precise estimate of the population parameter. This is because more data points help to decrease the influence of random variation
and uncertainty in the data.

135 One report produced by Maui and Hector’s Dolphin Defenders NZ, Inc. references the latest survey performed by
Constantine, et al. (2021) and its conclusion of a population size of 54 Maui dolphin individuals older than one year alive in 2020
(95% ClI: 48-66). See Bennington, S. Investigating the Recovery Potential of Hector’s Dolphin (Cephalorhynchus hectori),
University of Otago, Dunedin, Aotearoa New Zealand (May 2025), at 6.

136 See supra note 3 at § 1387(c).

137 The sections of the Fisheries Act of 1996 that address licensing and vessel registration include: Part 5, Article 83(2), Part 6,
Acrticle 89(1), Part 6A, Article 113D(1), and Part 9A, Article 186R.
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mammals in the course of commercial fishing operations. Likewise, the MMPA requires owners or
operators of a commercial fishing vessel to report all incidental mortality and serious injury of marine
mammals in the course of commercial fishing operations within 48 hours after the end of each fishing
trip. 18

The NZ MMPA requires New Zealand vessel operators to report all incidental injuries and mortalities of
marine mammals that have occurred as a result of fishing operations within 48 hours. Article 16(1) states
“[w]here any person, in the course of fishing pursuant to any license, permit, or permission granted or
given under the Fisheries Act 1983, accidentally or incidentally Kills or injures a marine mammal he shall
— if fishing from a vessel, record the event in the vessel’s log and report the event in writing to an officer
or a fishery officer (as defined in section 2(1) of the Fisheries Act 1996) not later than 48 hours after the
arrival of the vessel in port and in any other case, report the event in writing to an officer or a fishery
officer (as defined in section 2(1) of the Fisheries Act 1996) as soon as practicable.”*%

The Fisheries (Reporting) Regulations 2017 impose mandatory electronic catch reporting requirements of
both target fish catch and any non-fish or protected species catch, including marine mammals, on the
same day.*0 The electronic reports must include specific details such as the species and quantities
caught, the fishing method used, and the date, time, and location of the fishing event. These regulations
provide a standardized means for commercial fishers to meet the reporting obligations required under the
NZ MMPA.

After reviewing the information supplied by the GNZ, NMFS has determined that New Zealand satisfied
the condition at 50 CFR § 216.24(h)(6)(iii)(C)(3)(i).

d. Evidence of a Requirement to Implement Measures in the Export Fishery Designed to
Reduce the Total Incidental Mortality and Serious Injury of a Marine Mammal Stock
Below the Bycatch Limit (50 CFR § 216.24(h)(6)(iii)(C)(3)(ii))

The Final Rule requires, as a condition of a comparability finding, that the harvesting nation implements
measures in its Export fishery designed to reduce the total incidental mortality and serious injury of a
marine mammal stock below the bycatch limit. As described above in Section I.A.3. and below, the
MMPA authorizes NMFS to implement a variety of regulatory and non-regulatory measures aimed at
reducing the total incidental mortality and serious injury of marine mammals in its domestic commercial
fisheries.

In regard to New Zealand’s regulatory program, Section 9(a) of the Fisheries Act, Environmental
Principles states “ associated or dependent species should be maintained above a level that ensures their
long-term viability and Section 9(b) states “biological diversity of the aquatic environment should be
maintained.”* Also, Section 15 of the Fisheries Act allows the Minister of Fisheries to “take all
reasonable steps to ensure the maximum allowable fishing-related mortality level set by the relevant
population management plan is not exceeded.” There are currently no Population Management Plans in
place for marine mammals species pursuant to the NZ MMPA.**? However, Section 15(2) of the

138 5ee supra note 3 at § 1387(e) and 50 CFR § 229.6(a).

139 see section 16(1) of the NZ MMPA.

140 Fisheries (Reporting) Regulations 2017 (SR 2017/154) (NZ).

141 «Associated or dependent species” is defined in section 2 of the Fisheries Act as any non-harvested species taken or
otherwise affected by the taking of any harvested species. Protected species (e.g. marine mammals) are associated or dependent
species.

142 The GNZ informed NMFS that “[wlhile the New Zealand Government has considered development of Population
Management Plans for a few different species, policy choices have led to the use of other statutory mechanisms (under the
Fisheries Act and NZ MMPA) and non-regulatory measures to manage human-induced threats to marine mammal species” and
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Fisheries Act allows the Minister, in the absence of a Population Management Plan, and after consultation
with the Minister of Conservation, to “take such measures as he or she considers are necessary to avoid,
remedy, or mitigate the effect of fishing-related mortality on any protected species, and such measures
may include setting a limit on fishing-related mortality.” The GNZ has done so pursuant to other legal
authorities.

The Conservation General Policy (CGP) also requires marine protected species to be managed for long-
term sustainability.'*® Policy 4.4 (f) states that “[m]arine protected species should be managed for their
long-term viability and recovery throughout their natural range” and Policy 4.4 (j) states “[hJuman
interactions with marine mammals and other marine protected species should be managed to avoid or
minimise adverse effects on populations and individuals.”

New Zealand implements TMPs or planning frameworks to manage human-caused threats to protected
species. A TMP’s purpose is to identify, assess, and mitigate all human-induced threats to marine
mammals, not just those related to fishing (similar to how U.S. stock assessments address other factors
besides fishing mortality that may be causing a decline or impeding the recovery of strategic stocks).
These plans are prioritized for endangered species, particularly those where fisheries-related impacts are
considered unsustainable. TMPs are implemented using a mix of legislative, regulatory, and voluntary
measures'#*, which is similar to how the U.S. manages its strategic stocks through TRPs. New Zealand
currently has TMPs in place for Hector’s and Maui dolphins and the New Zealand sea lion.

i. Management Measures to Prevent or Minimize Bycatch of Maui and Hector’s
Dolphins from the North Island and South Island Set Net and Trawl Fisheries

The GNZ informed NMFS that fishing area closures are the primary mitigation measures that have been
put in place to achieve the defined population outcomes for Maui and Hector’s dolphins under the TMP.
This section describes the GNZ’s approach to reducing bycatch of Maui and Hector’s dolphins and other
marine mammals potentially affected by the North and South Island set net and trawl fisheries.14°

Catchability of Maui and Hector’s dolphins differs between the commercial set net and trawl fisheries, for
example, with catchability being significantly higher in commercial set nets than in trawl gear.'*® To
account for these differences, the GNZ has implemented fishing closures across a much larger proportion
of the MDHZ in the West Coast North Island for set net fishing than trawl fishing, e.g., set net fishing is
prohibited in approximately 92.6% (summer) and 83.8% (winter) of the Maui dolphin distribution versus
approximately 73.3% (summer) and 50% (winter) of the spatial distribution of the Maui dolphin for the
trawl fishery.'*” The GNZ has also managed South Island set net fishing-related bycatch risk of Hector’s
dolphins through extensive spatial prohibitions along the north, east, and south coasts of the South Island,

that “[m]any aspects have been captured in developing the other mechanisms and measures in place (e.g. development of a
Threat Management Plan). A Population Management Plan also does not impose fishing-related measures, those decisions are
subsequently made by the Minister of Fisheries under section 15 of the Fisheries Act.” See Fisheries New Zealand Supplemental
Information in Support of Revised Decision Memorandum and the Revised Comparability Finding to be Issued Upon Remand,
New Zealand Comparability Application Response to Questions from NMFS (November 2025),81.1 §9 8 & 10.

143 see New Zealand Conservation General Policy at https://www.doc.govt.nz/about-us/our-policies-and-plans/conservation-
general-policy/.

144 5ee supra note 120, § 3.2.1 (describing voluntary measures for the South Island set net and trawl fisheries and incorporated
into the South Island Hector’s Dolphin Bycatch Reduction Plan).

145 The following discussion pertains to the Fishery IDs at issue in MHDD v. NMFS 11. See supra note 2.

146 see Fisheries New Zealand, Supplemental Information in Support of Revised Decision Memorandum and the Revised
Comparability Finding to be Issued Upon Remand - New Zealand Comparability Application Response to Questions from NMFS
(November 2025), at §1.4 (discussing estimates of Maui dolphin bycatch and comparing risk of bycatch of Hector’s and Maui
dolphins from trawl and set net gear).

147 5ee id. at §1.4, §9 24 - 26.
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which equate to approximately 17,650 sq. km closed to commercial and recreational set netting and
approximately 7,000 sq. km subject to trawl measures (including closures and gear restrictions).**® The
GNZ provided estimates of the proportion of Hector’s dolphin winter distribution area protected by the
set net spatial prohibitions (ranging from 16.7% -74.1%) and the winter distribution area protected by the
trawl spatial prohibitions (ranging from 12.3% - 26%).1*° Because Hector’s dolphin distribution is less
dispersed offshore during the summer, the proportion of their summer distribution area protected by trawl
spatial measures is expected to be greater than the winter estimates.

A. Set Net Fisheries in the North Island

The GNZ has implemented set net prohibitions (i.e., closures) for the West Coast of the North Island
based on the spatial overlap of the fishing fleet with Maui dolphin distribution. The information outlining
the descriptions of the prohibited areas are in two regulations: Fisheries (Auckland and Kermadec Areas
Commercial Fishing) Regulations 1986 updated January 2020 and Fisheries (Central Area Commercial
Fishing) Regulations 1986 updated April 2025.2° The remaining overlap between the Maui dolphin and
the fishing fleets are outside of the Maui dolphin core distribution area, which is deemed to present a low
risk of Maui dolphin capture.™

The GNZ has instituted commercial and recreational set net fishing prohibitions within the MDHZ based
on the estimated overlap between Maui dolphin distribution and risk of entanglement in set-net gear in the
following areas:*>

* Cape Reinga and Maunganui Bluff out to four nautical miles offshore (northern tail of
distribution);

* Maunganui Bluff and New Plymouth/Waiwhakaiho River out to 12 nautical miles offshore,
including with the entrances of the Kaipara, Manukau, and Raglan harbours (core distribution and
part of the southern tail); and

* New Plymouth/Waiwhakaiho River and Cape Egmont out to seven nautical miles (southern tail
of distribution).

In the southern transition zone (lower West Coast North Island) no set net fishing can occur between:
* Cape Egmont and Hawera out to seven nautical miles; and
» Hawera and Wellington Harbour out to four nautical miles.

See Figure 3 below for a map depicting prohibited fishing areas and Appendix C for specific bycatch
reduction measures for North Island set net fisheries. Set net fishing is prohibited near harbor mouths

148 see supra note 120, §8 3.1.1 and 3.1.2; see also, Fisheries New Zealand, Maui dolphins: Supplementary Information to
NOAA questions received March 2023 - Application for a Comparability Finding (April 2023), at § 2.1 (explaining that
consultation on further fisheries measures to address interactions with South Island Hector’s dolphins and set net and trawl
fisheries was completed in 2021 and the GNZ implemented new measures in December 2022).

149 gpe supra note 120, § 3.1.1 at Tables 6 and 7.
150 g supra note 83, § 17.1.

151 See Fisheries New Zealand Application for Comparability Finding “West Coast North Island Inshore Set Net” at p. 1 (“For
Maui dolphins, the areas where dolphins are commonly found have been closed to set net fishing, leaving the remaining areas of
residual overlap in the periphery of their distribution and hence risk of fisheries bycatch is low.”).

152 gee supra note 83 at Appendix B - Commercial Set Net and Trawl Prohibition within the West Coast North Island Set Net
and Trawl Fisheries, § 17.1 at §9 435-437.
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where there have been sightings of Maui dolphins in harbors.>® Additional set net prohibitions are in
place for certain portions of the North Coast and East Coast of the North Island.**

In addition, the Harbor and Coastal Set-net Operational Procedures for Protected Species Risk
Management includes the Ten Golden Rules For Setnet Fishing To Save Protected Species. The Ten
Golden Rules outlines voluntary measures that fishermen follow to mitigate protected species bycatch.
These procedures and rules include gear modifications such as avoiding excessive soak times; use of
pingers or dolphin deterrent devices at all times when in dolphin territory; handle any live bird or marine
mammal with care and return to the sea as quickly as possible; and report all protected species captures.
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Figure 3 - Commercial and recreational set net prohibition areas off the West Coast of the North Island

153 see id. § 13.2, at § 380; see also, Fisheries New Zealand, Maui dolphin: Supplementary Information - Monitoring
Programme - Application for a Comparability Finding (December 2022), § 2.1.2, at p. 6 (. . . the spatial habitat model estimates
that approximately 2.7% (summer) and 1.2% (winter) of the Maui dolphin distribution falls within the harbours. The harbours
are adjacent to the core Maui dolphin distribution area. Within the harbours, the estimated distribution is more strongly
concentrated near the mouths of the harbours. In the interior and upper reaches of the harbours, the distribution model predicts
extremely low dolphin densities (consistent with rare intermittent presence).”).

154 gee supra note 120, § 6.2.3 (Figure 16) (describing spatial method restrictions for set netting and other measures to address
bycatch risk in the North Island).
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B. Set Net Fisheries in the South Island

The GNZ has implemented set net prohibitions (i.e., closures) for the South Island set net fisheries based
on the spatial overlap of the fishing fleet with Hector’s dolphin distribution. The information outlining
the descriptions of the prohibited areas are in several commercial fisheries regulations: Fisheries
(Challenger Area Commercial Fishing) Regulations 1986 updated September 2025, Fisheries (South-East
Area Commercial Fishing) Regulations 1986 updated April 2025, and Fisheries (Southland and Sub-
Antarctic Areas Commercial Fishing) Regulations 1986 updated April 2025.1%

As of 2020, the GNZ has instituted commercial and recreational set net fishing prohibitions within the
South Island based on the estimated overlap between Hector’s dolphin distribution and risk of
entanglement in set-net gear in the following areas:*

e Commercial and recreational set-net closures out to 4 nautical miles offshore within Golden and
Tasman Bay, from Farewell Spit to Cape Soucis (Raetihi).

e Commercial set-net closures off Kaikoura extended as per the community proposed boundaries;
no change to the current 4 nautical miles recreational closure

e Commercial and recreational set-net closures extended off the east coast to encompass Pegasus
Bay, approximately 19 nautical miles offshore southeast from the headland east of Motunau
Beach offshore and then southwest to a point 7 nautical miles offshore from Goat Point.

e Commercial and recreational set-net closures extended off the east coast from Snuffle Nose
southwest to 12 nautical miles offshore across the Canterbury Bight to just south of Timaru to the
existing 4 nautical miles offshore boundary.

e Commercial and recreational set-net closures extended within Te Waewae Bay (between Sand
Hill Point and Wakaputa Point) to 10 nautical miles offshore.

e Commercial and recreational drift netting banned in its entirety in all New Zealand waters.

e Commercial and recreational set net fishing closures will extend the existing closures around
Banks Peninsula out to 12 nautical miles.

Also, a new Bycatch Reduction Plan, consisting of regulatory and voluntary measures, was enacted in
2022 to help reduce the risk of fishing-related deaths of Hector’s dolphins.*” Finally, the GNZ
implemented an additional temporary emergency set net fishing closure around the Otago Peninsula in
response to fisheries risk to New Zealand’s yellow-eyed penguin. The closure was enacted on September
16, 2025 and expires September 16, 2026 and the GNZ is expected to determine whether to impose a
long-term closure prior to its expiration later this year. This measure will further reduce bycatch risk of
the local Hector’s dolphin subpopulation.t®®

See Figures 4 and 5 and below for a map depicting prohibited fishing areas.

155 gpe supra note 120, § 3.1.1.

156 See Hector’s and Maui dolphins Threat Management Plan - South Island Fisheries Measures (summarizing new fisheries
measures to support the TMP for Hector’s and Maui dolphins, which came into effect on 1 October 2020); see also, supra note
120 at § 3.1.1 (describing the set net measures for the South Island fisheries).

157 see South Island Hector’s Dolphin Bycatch Reduction Plan (November 2022) and Protecting South Island Hector’s Dolphins
Fact Sheet (October 2022).

158 gee supra note 120, § 3.1.1 at § 68 (extending the set net closure out to 8 nautical miles from shore).
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Figure 5 - New Set Net Closure Extending Existing Closures Around Banks Peninsula out to 12 nm. (effective end of 2022)

32



Confidential - Public Version

C. Trawl Fisheries in the North Island

New Zealand implemented inshore trawl prohibitions (i.e., closures) for the West Coast of the North
Island based on the spatial overlap of the fishing fleet with the Maui dolphin distribution. The
information outlining the descriptions of the prohibited areas are in two regulations: Fisheries (Auckland
and Kermadec Areas Commercial Fishing) Regulations 1986 updated January 2020 and Fisheries (Central
Area Commercial Fishing) Regulations 1986 updated April 2025.2%° The remaining overlap between the
Maui dolphin and the fishing fleets are outside of the core distribution area, which is deemed to present a
low risk of Maui dolphin capture.

The GNZ has instituted commercial and recreational set net fishing prohibitions within the MDHZ based
on the estimated overlap between Maui dolphin distribution and risk of entanglement in trawl gear in the
following areas:*

* Cape Reinga and Maunganui Bluff out to one nautical mile offshore (northern tail of
distribution);

» Maunganui Bluff and New Plymouth/Waiwhakaiho River out to four nautical miles offshore
(core distribution and part of the southern tail).

No trawling is permitted in any harbors. See Figure 6 below for a map depicting prohibited fishing areas
in the North Island and Appendix C for specific bycatch reduction measures. Also, trawl prohibitions are
in effect for other parts of the North Island.!

In addition, the North Island Coastal Trawler Operational Procedures for Protected Species Risk
Management includes the Ten Golden Rules For Coastal Trawling To Save Protected Species. The Ten
Golden Rules outlines voluntary measures that fishermen follow to mitigate protected species bycatch.
These procedures, and the two regulations, include measures such as: maintain awareness of mammal
activity around the vessel (minimize risks as possible), minimize the time trawl gear is at or near the
surface, reduce unnecessary deck lighting, follow safe handling/release procedures for captured animals
(return protected species to sea quickly and treat with care), and report all protected species captures.

With the current fishery closures and reductions in fishing effort,’®2 New Zealand estimates that Maui
dolphin bycatch is substantially lower than the bycatch limit because the areas where fishing can occur
are outside the core area of Maui dolphin distribution and present a low risk of Maui dolphin capture.

Additionally, commercial trawling is prohibited in all harbours and in key coastal areas, such as out to
four nautical miles from Maunganui Bluff to New Plymouth, to reduce the risk of bycatch. Another key

159 see supra note 83, § 17.2.
160 5ee id..

161 see supra note 120, § 6.2.3 (Figure 15) (describing spatial method restrictions for trawl fishing and other measures to address
bycatch risk in the North Island).

162 Changes in fishing effort have contributed to reduced Maui dolphin bycatch risk in the Maui dolphin core distribution area.
See Fisheries New Zealand, Maui Dolphins: Supplementary Information to NOAA Questions Received March 2023, Application
for Comparability Finding (April 2023), § 2.3; see also, Fisheries New Zealand, Supplemental Information in Support of Revised
Decision Memorandum and the Revised Comparability Finding to be Issued Upon Remand - New Zealand Comparability
Application Response to Questions from NMFS (November 2025), § 1.4 (Figures 1 & 2) (describing overall level of set net and
trawl effort within the MDHZ. Trawl effort remained largely stable over the years, but overlap with estimated Maui dolphin
distribution has significantly reduced; set net total effort across the coastal portion of the MDHZ has declined substantially).
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part of the mitigation strategy are five marine mammal sanctuaries to protect Hector's and Maui

dolphins.&3
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Figure 6 - Commercial trawl prohibition areas off the West Coast of the North Island
D. Trawl Fisheries in the South Island

New Zealand implemented inshore trawl prohibitions (i.e., closures) for the South Island trawl gear
fisheries based on the spatial overlap of the fishing fleet with Hector’s dolphin distribution. The
information outlining the descriptions of the prohibited areas are in the following commercial fisheries
regulations: Fisheries (Challenger Area Commercial Fishing) Regulations 1986 updated September 2025,
Fisheries (South-East Area Commercial Fishing) Regulations 1986 updated April 2025, and Fisheries
(Southland and Sub-Antarctic Areas Commercial Fishing) Regulations 1986 updated April 2025, and
Fisheries (South-East Area Commercial Fishing) Regulations 1986 updated April 2025.164

163 gpe Appendix D in this Decision Memorandum; see also, https://www.doc.govt.nz/nature/habitats/marine/other-marine-
protection/ (there are a total of eight sanctuaries that provide special protection for marine mammals.); see also, AEBAR 2021:
Protected Species: Ch. 6 - Hector’s and Maui Dolphin - Technical Summary, § 6.6.1 (identifies individual marine mammal
sanctuaries aimed at protecting Hector’s and Maui Dolphins, their spatial scale, and locations along the North and South Islands).

164 5ee supra note 120, § 3.1.2.
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The GNZ has instituted commercial trawl gear fishing prohibitions and gear restrictions within the South
Island based on the estimated overlap between Hector’s dolphin distribution and risk of entanglement in
trawl gear in the following areas:'®®

e Trawl gear is restricted offshore to two nautical miles between Cape Jackson in the Marlborough
Sounds and Slope Point in the Catlins (South Island East Coast restrictions)

e Trawl gear is restricted offshore to two nautical miles between Slope Point in the Catlins and
Sand Hill Point east of Fiordland (South Island South Coast restrictions)

e Only trawl nets with defined low headline heights (vertical height of the net opening is no more
than one meter) may be used within two nautical miles offshore of the South and East Coasts of
the South Island

See Figure 7 below for a map depicting prohibited fishing areas in the South Island and Appendix C for
specific bycatch reduction measures.

Gear restrictions along the east and south coasts of the South Island prohibit the use of a trawl net within
two nautical miles of shore unless they use a “low headline height trawl net” to help reduce bycatch of
dolphins. A low headline trawl net means a trawl net that: (1) has been manufactured or modified with
the intention of having a net opening with a vertical height of no more than 1 meter; (2) is fitted with a
device (for example, a spreader bar, rope, or wire) that is no more than 1 meter long on the wing-end to
constrain the wing-end height to below 1 meter; and (3) has buoyancy on the headline that does not
exceed 60 kilograms.

P
ﬁ Fisheries New Zealand

Figure 7 - Commercial trawl restriction and prohibition areas off the South Island.

165 gaq https://fs.fish.govt.nz/Page.aspx?pk=175&tk=565
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ii. New Zealand’s Bycatch and Mitigation Management for Other Marine Mammals
Potentially Affected by the North and South Island Set Net and Trawl Fisheries

New Zealand provided a description and quantification of fisheries interactions with a variety of marine
mammals inhabiting its waters in the 2025 version of its AEBAR.%® The species most frequently
observed to be taken as bycatch in commercial trawl fisheries is the New Zealand fur seal. In the West
Coast North Island set net and trawl fisheries, the New Zealand fur seal and the common dolphin are most
frequently taken as bycatch.’®” For the New Zealand fur seal, the GNZ used its SEFRA model to estimate
the average annual mortality and serious injury of 26.1 fur seals in the set net fishery and 16 fur seals in
the inshore trawl fishery. For the common dolphin, the SEFRA model estimated 3.5 dolphins in the set
net fishery and 1.9 dolphins in the inshore trawl fishery. All other marine mammal species that overlap
with these two fisheries were estimated to have average annual levels of mortality and serious injury
below one in each fishery. Other marine mammals have been documented to interact with other types of
fishing gear, e.g., longlines and pot lines. A review of the bycatch information submitted in the GNZ’s
2021 application, in supplemental information provided by the GNZ, or in NMFS IAICRS database
indicates that no bycatch limits were exceeded or even came close to being exceeded for any marine
mammal species or stock in any one fishery or across multiple fisheries. 168 169

While set net and trawl fishery closures were enacted to reduce the possibility of Maui and Hector’s
dolphin bycatch, the closures also provide a benefit for other marine mammals impacted by these
fisheries.'® With fewer vessels actively participating in the fisheries in this area, other marine mammals
will be less susceptible to overlapping with fishing gear; thus, the potential for reduced bycatch. Also,
fishermen are required to comply with other mitigation measures or have adopted them voluntarily.
These include, for example, the use of sea lion excluder devices (SLEDSs), which became mandatory in
the Squid 6T trawl fishery under the GNZ’s fisheries regulations.!”* SLEDs are required to avoid or
mitigate fishing-related mortality of sea lions by commercial fisheries using trawl nets near the Auckland
Islands. In 2025, the GNZ determined that New Zealand sea lion bycatch has “declined markedly since
[SLEDs] were regulated under Regulation 58CA of the Fisheries (Commercial Fishing) Regulations
2001.7*72 Other measures exist to address bycatch risk to fur seals and common dolphins including
vessel-based practices implemented via the Marine Mammal Operating Procedure (MMOP), which
emphasize minimizing surface-gear exposure and prohibiting deployment during dolphin sightings to
mitigate bycatch risk.1"

166 5ee 2025 AEBAR: Protected Species: Marine mammals at p. 8-10 (for example, the AEBAR identifies marine mammal
species captured by percentage of documented captures. Data from 2002-2003 to 2022-2023 (Table 1 - Trawl Fisheries) - New
Zealand fur seals were the most frequently observed species captured in trawl fisheries in different parts of New Zealand,
followed by common dolphins, and to a lesser extent pilot whales; and data from 2002-2003 to 2022-2023 (Table 4 - Set Net
Fisheries) - New Zealand fur seals and dusky dolphins comprised the majority of recorded captures, followed by Hector’s and
common dolphins).

167 see supra note 83, § 14.1 at 9 404.

168 see id. at § 406; see also, NMFS IAICRS database for New Zealand’s set net and trawl fisheries.

169 Appendix A- Estimated PBR and Marine Mammal Injury + mortality (5-year annual average) for each new LOFF Fishery
Names in the 2026 Complaint.

170 see id.at §§ 14.2 & 14.3 (discussing benefits of bycatch reduction measures for all potentially affected marine mammals).
171 See id. at § 14.3, § 420.

172 see AEBAR 2025: Protected Species: Marine Mammals at 8; see AEBAR Snapshot of Chapter on New Zealand sea lion
(Phocarctos hookeri) (Last updated 2025), at 2 (“From around 2007, sea lion deaths in the squid fishery decreased further,
ranging between 1 and 5 deaths per year, after the universal adoption of standardised SLEDs.”).

173 see AEBAR New Zealand Fur Seal (Arctocephalus forsteri) - Technical Summary, at p. 19 and Common dolphin (Delphinus
delphi delphi) - Technical Summary, at p. 2 (Last updated 2025).
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In summary, the GNZ mandates various measures aimed at reducing bycatch and also relies on voluntary
measures'’™ to minimize bycatch of marine mammals in the set net and trawl fisheries. These measures
function to minimize bycatch below the bycatch limits for marine mammals that interact with the fisheries
and are comparable in effectiveness to the U.S. regulatory program. Ultimately, the trawl closures and
restrictions aimed at protecting Maui and Hector’s dolphins in the North and South Island cover a total of
approximately 12,800 square kilometres, and the set net closures cover more than 32,600 square
kilometres.?” Closure of these areas naturally provides protection for other marine mammals because the
closures will eliminate gear interactions with all marine mammals.

Comparison Between New Zealand’s and the United States’ Marine Mammal Bycatch Reduction
Strategies

The United States and New Zealand employ various strategies and techniques to prevent or reduce
bycatch of marine mammals in their respective commercial fisheries, especially aimed at reducing
bycatch of a critically endangered species. The TMP and TRP processes are comparable. The GNZ and
NMFS utilize their authorities to establish bycatch limits and establish fishery-specific bycatch reduction
measures.}’® New Zealand primarily uses fishery closures in the set net and trawl fisheries to mitigate
bycatch risk rather than gear modifications to reduce bycatch to meet New Zealand’s PBR equivalent,
whereas the United States emphasizes gear modifications, alternative technologies, and limiting use of
certain fishing gear and how such gear may be fished in many of its fisheries.>”” In certain fisheries,
however, the United States has established time/area closure regulations to address mortality or serious
injury of depleted marine mammals in such fisheries.}”® And common to both, the United States and New
Zealand have mechanisms to address the exceedance of a marine mammal bycatch limit.*"®

Overall, New Zealand’s bycatch management program is comparable to what is required by the U.S.
regulatory program because both New Zealand and the United States have processes to establish bycatch
limits, identify and implement bycatch mitigation measures such as gear modifications or area closures to
reduce bycatch, and have a review process if the bycatch limit is exceeded to reduce bycatch levels below
the bycatch limit.

After reviewing the information supplied by the GNZ, NMFS has determined that New Zealand satisfied
the condition at 50 CFR § 216.24(h)(6)(iii)(C)(3)(ii).

e. Evidence of a Requirement to Implement Monitoring Procedures in the Export Fishery
Designed to Estimate Incidental Mortality or Serious Injury (50 CFR §
216.24(h)(6)(iii)(C)(4))

174 See supra note 83 at §9 421 - 424 (describing measures to reduce bycatch of common dolphins in the pelagic trawl fishery
and safe handling and release practices, offal management, code of conduct/operational procedures, and marine mammal bycatch
trigger limit notification procedures).

175 see supra note 83, § 14.3, at § 418.

176 Compare NZ Fisheries Act, Section 15 with 16 U.S.C. § 1387(f)(9)(A); see also, supra note 83, 8 9.1(comparing the Hector’s
and Maui dolphin TMP to Take Reduction Plans) .

1t Examples include: pingers, changing how the gear is fished (shorter soak times, altering net height), and reduction in the
amount of fishing gear in the water (i.e., reducing the number of buoy lines or length of fishing gear).

178 see, e.g., 50 CFR 8 229.37(e) (describes the False Killer Whale TRP regulations, process for closing certain portions of the
fishery if observed false killer whale mortality or serious injury meets an established trigger for a given fishing year.).

179 |f the PBR is exceeded, the US MMPA does not mandate a closure of a fishery. Typically, when PBR is exceeded, NMFS
will reconvene the TRT to explore whether additional regulatory measures exist to further reduce bycatch below PBR again. In
the past and at present, NMFS has not shut down an entire fishery under this regulatory review process when bycatch of a marine
mammal stock exceeds PBR; instead, NMFS has imposed temporary time/area closures. The GNZ’s “management trigger”
process, described below also requires that additional steps be taken to address the exceedance of a fishing-related mortality limit.
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The Final Rule requires, as a condition of a comparability finding, that the harvesting nation implement
monitoring procedures in its Export fishery that estimate incidental mortality and serious injury of marine
mammals. The court found that NMFS did not address the United States monitoring standards
sufficiently, what U.S. standards applied to New Zealand’s fisheries, and how New Zealand’s standards
were comparable. The information provided by New Zealand and other information in NMFS’ files
establishes that New Zealand maintains monitoring procedures in its Export fisheries that are designed to
estimate incidental mortality or serious injury and that its procedures are comparable in effectiveness to
the U.S. monitoring program.

i. Description of the U.S. Monitoring Program

The MMPA states that the Secretary shall establish a program to monitor incidental mortality and serious
injury of marine mammals during the course of commercial fishing operations.*®® Section 1387(d)(1) of
the MMPA contains the key U.S. standard for the MMPA’s monitoring program - to obtain statistically
reliable estimates of incidental mortality and serious injury of marine mammals. The MMPA provides
NMFS with significant discretion to determine the method and levels of monitoring, including the
discretion to allocate and distribute observers among domestic commercial fisheries. In addition to the
MMPA, the Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens Act) and
the ESA authorize monitoring activities. National Standard 9 of the Magnuson-Stevens Act requires that
Fishery Management Plans (FMPs) shall, to the extent practicable, "minimize bycatch and ... minimize
the mortality of bycatch which cannot be avoided."*® Implementing this standard necessitates
understanding the amount and type of bycatch, which inherently requires monitoring.*82 Specifically,
FMPs may include a requirement that an observer(s) be carried on board a vessel of the United States
engaged in fishing for species that are subject to the FMP.'® The ESA also integrates bycatch monitoring
as a mandatory component when authorizing incidental take of listed species through Section 7
consultations and Section 10 permits. Collectively, these laws authorize NMFS to design and implement
comprehensive monitoring programs aimed at preventing and minimizing marine mammal bycatch and
gathering information to estimate the type and amount of mortality and serious injury of marine mammals
incidental to domestic commercial fisheries.

The U.S. marine mammal monitoring program primarily relies on mandatory self-reporting and human
observers to track marine mammal mortality and injury incidental to commercial fisheries. Fishermen
operating in federal commercial fisheries are required to report any marine mammal mortality and injury
and submit vessel logbooks or other required data.’®* The second, more direct method is at-sea
monitoring conducted by human observers or, in more limited cases, electronic monitoring on fishing
vessels. Under the MMPA and U.S. regulations, observers may only be deployed on commercial fishing
vessels that are adequate for purposes of observer safety and health and where observer coverage will not
interfere with safe operation of the vessel.®®® Human observer monitoring levels vary across different

180 see supra note 3 at § 1387(d)(1).
18116 U.S.C. § 1851(a)(9).

182 For purposes of the MSA, the term “bycatch” does not include marine mammals. Regardless, observers placed aboard
fishing vessels pursuant to the MSA may also track and record any incidental take of marine mammals in the course of the
commercial fishing activity.

183 5ee supra note 180 at § 1853(b)(8).

184 gee supra note 3, at §1387(e); see also, National Marine Fisheries Service. 2011. U.S. National Bycatch Report [W. A. Karp,
L. L. Desfosse, S. G. Brooke, Editors ]. U.S. Dep. Commer., NOAA Tech. Memo. NMFS-F/SPO-117E, 508 p.

185 see supra note 3 at §1387(d)(6)(B)(observers not required if the observer’s safety or the safe operation of the vessel may be
compromised); see also, 50 C.F.R. § 600.746 for more details about the factors informing whether observers are placed on
fishing vessels.
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domestic commercial fisheries based on different management objectives, cost, and other factors, with
some fisheries achieving higher rates of monitoring coverage than others.8

While the United States is actively working to incorporate electronic monitoring using on-board cameras
in certain fisheries where it can be highly effective (e.g., small vessels that cannot accommodate a human
observer, high volume catcher-processor fisheries where catch moves quickly on conveyor belts)
electronic monitoring across all U.S. commercial fishing vessels has not been fully implemented for
marine mammals to date. As of 2024, the United States has four pilot programs, five programs under
development, and nine fully operational electronic monitoring programs in federal fisheries managed
under the Magnuson-Stevens Act and less than one quarter of them are primarily focused on collecting
data on protected species. ¥

Electronic monitoring systems use GPS, video, and gear sensors as an alternative or supplement to human
observers for collecting fishing data (location, catch, bycatch, discards, and compliance). Electronic
monitoring can capture a consistent visual record of 100% of fishing effort, including bycatch and precise
time/location, eliminating the "observer effect”, which can result in observer data that does not accurately
reflect bycatch that occurred on the observed trips.8 In general, however, electronic monitoring in the
U.S. currently lacks the ability to perform accurate species identification, measuring, weighing, or sample
collection, and its reliability for detecting marine mammal bycatch is still developing and depends on the
fishery characteristics (e.g., EM may not be as effective for night time hauling where animals are too
large to be brought on deck).® Despite these limitations, electronic monitoring is still considered to be
valuable for detecting protected species bycatch.1*

NMFS determines observer monitoring coverage on a fishery-by-fishery basis, informed by relevant
management objectives, the risks posed by the fishery, data needed for stock assessments, and other
fishery management requirements. The MMPA gives the highest priority to those fisheries resulting in
mortality or serious injury of ESA-listed species, the second highest priority to those fisheries resulting in
mortality or serious injury of strategic stocks, and the third highest priority for fisheries where mortality

186 see supra note 3 at § 1387(d)(3) & (d)(4); see supra note 36 at Appendix A (describing NMFS’ fisheries observer programs
funded by region in FY 2022, by fishery, fleet size, authority to place observers, target and actual levels observer coverage by
percentage); see, e.g., 77 Fed. Reg. 71260, 71261 (November 29, 2012)(Final False Killer Whale TRP and implementing
regulations). The Hawaii-based longline fisheries have, through the False Killer Whale TRP, ranged in coverage from
approximately 20% for the deep-set longline fishery to 100% for the shallow-set longline fishery; see also, Jannot, J, et al. 2022.
Marine Mammal Bycatch in U.S. West Coast Groundfish Fisheries, 2002-19. U.S. Department of Commerce, NOAA. NOAA
Tech. Memo. NMFS-NWFSC-176, 57 p.; see also, Somers, et al. 2024. Fisheries Observation Science Program Coverage Rates,
2002-23. U.S. Department of Commerce, NOAA. NOAA Tech Memo. NMFS-NWFSC-DR-2024-03, 11 p.

187 Chan, A. N., K. Long, B. Alger. 2024. Examining the Potential of Electronic Monitoring to Address Gaps in Protected
Species Bycatch Data Collection. U.S. Department of Commerce, NOAA. NOAA Tech. Memo. NMFS-F/SPO-239, 39 p.; see
also, supra note 36 at 6 (as of the end of FY 2022, there were approximately 535 U.S. vessels participating in electronic
monitoring programs.)

188 Moore, J.E, Heinemann, D, Francis T.B, et al. (2021) Estimating Bycatch Mortality for Marine Mammals: Concepts and Best
Practices. Frontiers in. Marine Science. 8:752356. doi: 10.3389/fmars.2021.752356; see also, supra note 36 (“By the end of FY
2022, 39 vessels in the multispecies groundfish fishery utilized EM in place of observers to monitor bycatch . . . [c]Jameras run for
100% of the time on these vessels, and reviewers examine 50% (or less depending on the vessel’s EM experience) of the video

footage.”).
189 Id.

190 gee supra note 186 (In regard to electronic monitoring, the authors state “[a]pplying these technologies can facilitate more
timely, accurate, cost effective, and accessible fisheries-dependent data collection” and . . . EM could improve monitoring of
protected species bycatch and interactions to help evaluate the effectiveness of existing bycatch mitigation measures” and “. . .
EM can be effective in monitoring captures of a range of protected species, entanglements in fishing gear, handling of captured
Species, life status, and discarded catch” and discussing generally “[e]xamples of how EM could potentially augment protected
species bycatch data collection.”).
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and serious injury is occurring and the levels are uncertain.’®® Importantly, pursuant to the MMPA,
NMFS does not mandate a minimum level of observer coverage for fisheries. In some cases, NMFS
requires high observer coverage when monitoring data are needed to estimate protected species bycatch,
make in-season management decisions, implement time/area closures when bycatch limits are exceeded,
or ensure regulatory compliance.’®? In conclusion, NMFS routinely prioritizes observer coverage for
fisheries with TRPs and high-risk fisheries where it suspects marine mammal bycatch, pursuant to
available resources.

The MMPA itself does not define "statistically reliable” with a specific number. But, NMFS’ documents
such as SARs and FMPs illustrate how the agency interprets and implements that requirement through
statistical performance standards, most commonly precision targets like coefficient of variation (CV).
Observer programs are designed to minimize bias and maximize precision while taking logistical and
budget constraints into account. In addition, NMFS guidelines address minimum observer sample size
requirements necessary to avoid small-sample bias when PBR is small.1** For PBRs that are less than 1,
observer coverage of greater than 80% would be required to avoid small sample bias only if the
monitoring program was expected to last for one year. (emphasis added). As monitoring programs
typically span additional years, required monitoring coverage necessary to achieve a reliable bycatch
estimate using data pooling would decrease depending on the life of the monitoring program.'** For
example, if data are pooled over 5 years for the same stock, the required annual coverage drops to 20%.%
Observer coverage decisions also consider, among other things, available funding and resource allocation
priorities.1%

Under the MMPA, a species that is listed under the ESA is considered a “strategic stock,” which results in
heightened management scrutiny. Specifically, the MMPA requires prioritizing observer coverage for
fisheries that result in incidental mortality or serious injury of threatened and endangered species.*’
Additionally, in calculating PBR for endangered and threatened species, a specific precautionary standard
is applied by using a low default “recovery factor” (Fr) - 0.1 for endangered species and 0.5 for threatened
species.!®® To achieve the overarching goal of commercial fisheries reducing mortality and serious injury
to insignificant levels approaching a zero mortality and serious injury rate (M/SI < 10% of PBR), TRTs
are required to be established for strategic stocks taken in high risk fisheries (Category I and II). In
addition to recommending regulatory and voluntary measures to reduce mortality and serious injury,
establishing specific limits on incidental mortality and serious injury, requiring use of alternative gear,
and educating commercial fishermen, the MMPA states NMFS may monitor the fishery to determine the
effectiveness of the measures taken to reduce the level of incidental mortality and serious injury of marine
mammals in the course of commercial fishing operations.?®® Section 1387(d) of the MMPA establishes
the general observer program so a TRP addressing unsustainable bycatch of a threatened or endangered
species may utilize existing monitoring programs to evaluate the effectiveness of the TRP’s measures.
The classification of strategic stocks and the TRP/TRT process ensure that endangered and threatened

191 5ee supra note 3 at § 1387(d)(4); see also, infra note 150 at 6 (stating that “[f]isheries with high or unknown levels of
protected species bycatch would be higher priority, as would fisheries with protected species interactions that are likely to result
in mortality . . ..”).

192 gge, e.g., 50 CFR § 229.37 (describing measures to close a portion of the deep-set longline fishery to address mortality and
serious injury of false killer whales).

193 gee supra note 16, Appendix A at p. 37.
194 see jid.

195 see id.

196 see supra note 3at § 1387(d)(3).

197 See id. at § 1387(d)(4).

198 5ee supra note 16, at p. 9.

199 see supra note 3 at § 1387()(9)(D).
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species are prioritized for measures to reduce bycatch below PBR, which inherently requires monitoring
of the measures to achieve these goals. To reiterate, however, the MMPA does not prescribe a specific
level or percentage of observer coverage for U.S. commercial fisheries even where those fisheries
potentially interact with endangered or threatened species.

ii. Description of New Zealand’s Monitoring Program

New Zealand’s monitoring program is required under the NZ MMPA, the Fisheries Act, the Fisheries
(Reporting) Regulations 2017, the Fisheries (Geospatial Position Reporting) Regulation 2017, and the
Fisheries (Electronic Monitoring on Vessels) Regulations 2017.2%° The monitoring program utilizes self-
reporting through vessel logbooks, electronic catch and geospatial position reporting, and at-sea
monitoring achieved through human observers and electronic monitoring and, as explained below, is
capable of generating statistically reliable estimates.

Under section 16 of the NZ MMPA, there is a legal obligation to report marine mammal bycatch
occurring within the New Zealand EEZ to the Ministry for Primary Industries and Department of
Conservation. Any person that kills or injures a marine mammal is required to report the species, time,
location, and circumstances of the event to a fisheries officer in writing not later than 48 hours after the
arrival of the vessel in port.

The Fisheries (Reporting) Regulations 2017 impose mandatory electronic catch reporting requirements on
commercial fishers operating in New Zealand fisheries waters. This system mandates the reporting of
both target fish catch and any non-fish or protected species catch, including marine mammals, on the
same day. The electronic reports must include specific details such as the species and quantities caught,
the fishing method used, and the date, time, and location of the fishing event. These regulations provide a
standardized means for commercial fishers to meet the reporting obligations discussed above and as
required under the NZ MMPA. Reports must be submitted before the close of the day on which the
fishing activity ends, enabling daily automated notifications of protected species captures to government
officials. This electronic system works in conjunction with mandatory Geospatial Position Reporting
(GPR) Regulations 2017 which requires commercial fishing vessels to use Automatic Identification
System GPR (AIS-GPR) devices which transmit a position report every three minutes. The electronic
catch information and the AIS-GPR data collectively provide near real-time monitoring of the entire
fleet's activities and catch. Failure to comply with these reporting requirements carries significant
penalties.

New Zealand's Fisheries Observer Program, established under section 223 of the Fisheries Act 1996, aims
to collect reliable and accurate information for fisheries research, management, enforcement, and
monitoring vessel safety and environmental compliance.?®! Observer coverage is prioritized annually
through a collaborative "Seaday Plan" developed by Fisheries New Zealand and the Department of
Conservation, focusing on compliance needs, stock assessment sampling requirements, monitoring
threatened species interactions, and meeting international obligations.??2 Monitoring programs (either via
observers or on-board cameras) for set net vessels measuring less than 8 meters are not required due to

200 Marine Mammals Protection Act 1978 (N2); Fisheries Act 1996 (NZ); Fisheries (Reporting) Regulations 2017 (SR
2017/154) (NZ); Fisheries (Geospatial Position Reporting) Regulations 2017 (SR 2017/155) (NZ); Fisheries (Electronic
Monitoring on Vessels) Regulations 2017 (SR 2017/156).

201 see supra note 83, § 8.2.2.
202 gee .
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health and safety considerations and vessel suitability, but such vessels remain subject to mandatory
electronic catch reporting requirements.2%

The Fisheries (Electronic Monitoring on Vessels) Regulation 2017 mandates the use of on-board cameras
on specified commercial fishing vessels. On-board cameras help incentivize accurate reporting of any
marine mammal interactions as required under the Fisheries (Reporting) Regulations 2017 and allow for
independent verification of protected species captures.

The Fisheries (Geospatial Position Reporting) Regulations 2017 support the Fisheries Electronic
Monitoring Regulations by requiring vessels to use geospatial position reporting (GPR) devices, which
the GNZ asserts has significantly improved the location information on fishing events. Together, the
GPR system and electronic catch reporting provide near real-time information about NZ’s entire fishing
fleets’ activities.

iii. Monitoring Marine Mammal Bycatch in the North and South Island Set Net and Trawl
Fisheries

The GNZ described the elements of its monitoring program and basis for its conclusion that the program
generates statistically reliable estimates in various materials submitted over the past few years.?** The
GNZ uses the SEFRA methodology to help generate statistically-reliable estimates of incidental mortality
and serious injury of marine mammals. The GNZ explained that fishing events and marine mammal
distribution are mapped to determine overlap and the SEFRA method informs observer coverage and
camera review based on areas where risks to marine mammals from fishing activities is greatest. The
SEFRA method, according to the GNZ, “applies the estimated catchability of marine mammal species by
method across the entire area where fishing effort and species distribution are estimated to overlap.”?%

A. Marine Mammal Monitoring in the North Island Set Net and Trawl Fisheries

The GNZ reported that target monitoring levels have historically varied across different spatial areas and
the highest levels of coverage have been targeted in the areas that pose the greatest residual risk to Maui
and Hector’s dolphins.?® Specifically, the GNZ stated that “[f]or Maui dolphins we have focused on
delivering high levels of monitoring (>90%) in the target coverage areas over an extended period, which
is spread across the fleet that operates in the area (rather than focusing on certain vessels).”?” The GNZ
noted that at-sea monitoring in the West Coast North Island set net and inshore trawl fisheries is now
predominantly undertaken using electronic monitoring (on-board cameras) and the level of monitoring
coverage applicable to the fisheries varies depending on fishing location, size of vessel, type of gear, etc.

203 See id. at § 13, § 360.

204 see generally, Fisheries New Zealand, Maui Dolphins: Application for a Comparability Finding (September 2020); Fisheries
New Zealand, Maui Dolphin: Supplementary Information - Monitoring Programme, Application for a Comparability Finding
(December 2022); Fisheries New Zealand, Maui Dolphins: Supplementary Information to NOAA Questions Received March
2023, Application for a Comparability Finding (April 2023); and Fisheries New Zealand, Supplemental Information in Support of
Revised Decision Memorandum and the Revised Comparability Finding to be Issued Upon Remand - New Zealand
Comparability Application (October 2025) (for example, the GNZ notes that data shows that most protected species captures are
being consistently reported by fisheries, at § 8.2.3, § 195).

205 gee supra note 83, at § 8.3 (discussing the GNZ’s approach to generating statistically reliable estimates of incidental
mortality and serious injury informed by monitoring) and § 13.3 (discussing statistically reliable estimates from the SEFRA
model for Hector’s and Maui dolphins.

206 See Fisheries New Zealand, Maui Dolphin: Supplementary Information - Monitoring Programme, Application for a
Comparability Finding (December 2022), § 1.

207 see Fisheries New Zealand, “Application for a Comparability Finding, Maui dolphins: Supplementary Information to NOAA
Questions Received March 2023, Response to Comparability Application Part D: Q3” (April 2023), at § 4.3.2.
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Although human observers have been deployed on certain vessels and in varying coverage levels,?® the
GNZ indicated it has become more reliant on on-board cameras to monitor protected species
interactions.?® Effective August 1, 2023, the GNZ required on-board cameras on all set net vessels
greater than or equal to 8 metres in overall length operating along the entire West Coast of the North
Island and the video camera monitoring area (encompassing the entirety of the MDHZ) from the northern
extent of Cape Reinga down to the end of the southern extent at Wellington.?’® The expanded spatial
coverage of electronic monitoring also focuses on the areas outside of the core Maui dolphin distribution
area where the greatest residual risk for Maui dolphin bycatch remained prior to the expansion.?! New
Zealand also reported that since October 2023, all commercial trawl vessels less than or equal to 32
meters in total length and set net vessels greater than or equal to 8 meter in total length operating on the
north, east, and south coasts of the South Island must have onboard cameras installed and upload footage
to the GNZ.*2

New Zealand completed its rollout of on-board cameras to all “in-scope” vessels (trawling vessels 32
meters or less excluding those that exclusively target scampi, set netting vessels 8 meters or longer, and
surface longline, bottom longline, Danish seine or purse seine vessels) in May 2025. As of June 2025,
219 vessels were fishing with on-board cameras.?®* The in-scope vessels are required to carry cameras
because they pose the most risk to protected species, are practically able to operate the equipment, and are
responsible for high inshore catch volumes and fish bycatch.?** The GNZ also informed NMFS that all
in-scope vessels must have their onboard cameras switched to “active” and recording during trawl and set
net fishing, related activities, and while transiting to and from fishing locations, which results in “near
100% electronic monitoring coverage of trawl and set net fishing events undertaken by in-scope
vessels.”?15

The GNZ reported that there is more extensive monitoring within the MDHZ than outside the zone.
Monitoring coverage of set net vessels in the coastal portion of the MDHZ (excluding harbors) (ID 1969)
is shown as percentage of effort (meters of net) relative to the total amount of effort in the coastal area.
Overall, monitoring coverage has ranged from just over i in 2019-2020 to nearly i in 2024-

208 or example, the deepwater and middle-depth trawl fleets have recently seen human observer coverage ranging in average
from 30% of the past 12 fishing years and rising in average to 36% in the past three fishing years. See supra note 83 at§8.2.2, 9
179; see also, supra 120 at § 6.1.1 (identifying levels of monitoring in deepwater fisheries)

209 5ee supra note 83 at § 8.2.3, § 185 and § 8.2.4, § 199 (“Because of the effectiveness of detecting protected species
interactions with on-board cameras, New Zealand is now using electronic monitoring instead of observers (on vessels equipped
with on-board cameras) as the default monitoring tool for protected species interactions. Observers may still be used where
information cannot be provided by on-board cameras (e.g., biological sampling, tagging, testing and trialling of mitigation
devices).”

210566 id. at § 13.1 (discussing levels of monitoring across different spatial areas of the New Zealand coast, e.g., Fisheries New
Zealand monitors the entire MDHZ, which is estimated to cover approximately 96.3% (summer) and 87.8% (winter) of the Maui
dolphin distribution (if including harbors) and approximately 93.7% (summer) and 86% (winter) of the Maui dolphin distribution
(if excluding harbors)).

211 see Fisheries New Zealand, Maui Dolphin: Supplementary Information - Monitoring Programme, Application for a
Comparability Finding (December 2022), § 1.

212 5ee South Island Hector’s Dolphin Bycatch Reduction Plan - Annual Report 2023/24 (March 2025), at 3.

213 see supra note 83, § 8.2.3, at § 186 and Table 1; see also, Fisheries New Zealand, Supplemental Information in Support of
Revised Decision Memorandum and the Revised Comparability Finding to be Issued Upon Remand - New Zealand
Comparability Application Response to Questions from NMFS (November 2025), at §1.3 (discussing NZ’s electronic monitoring
program).

214 see supra note 83, at § 8.2.3, § 182; see also, Fisheries New Zealand, Supplemental Information in Support of Revised
Decision Memorandum and the Revised Comparability Finding to be Issued Upon Remand - New Zealand Comparability
Application Response to Questions from NMFS (November 2025), at §1.3 (discussing NZ’s electronic monitoring program).

215 5ee supra note 120, § 4.1 at § 115.
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2025.2%6 'When looking at the MDHZ created on October 1, 2020, approximately 96.3% of the summer
and 87.8% of the winter (including harbors) Maui dolphin distribution is contained within the zone. For
the coastal portion of the MDHZ, approximately 93.7% of the summer and 86.6% of the winter
(excluding harbours) Maui dolphin distribution is contained within the zone. Given the coastal set net
fishing closures, 95-99% of set net fishing effort across the entire MDHZ occurs within the harbors
primarily by vessels <8 metres in overall length over the last five financial years (1 July - 30 June). The
GNZ relies on mandatory fisher reporting and real-time geospatial position reporting to monitor these
small vessels.?t” Fisheries Compliance also regularly patrol the harbours and inspect these operators.
Maui/Hector’s dolphin sightings off the West Coast North Island are mostly found in the coastal portion
of the MDHZ (and where monitoring coverage is focused), with rare sightings or acoustic detections in
harbors. Maui dolphin sightings within the harbors have occurred mainly near harbor mouths where set
net fishing is already prohibited. The remaining overlap between the Maui dolphin and the fishing fleets
are outside of the Maui dolphin core distribution area, which is deemed to present a low risk of Maui
dolphin capture.

Monitoring coverage for the inshore trawl fishery (vessels < 32 metres in overall length) within the
coastal portion of the MDHZ (excluding harbors) has fluctuated but has generally increased over the last
10 years.?*® Trawl fishing effort across the MDHZ has fluctuated over the past 10 years and most recently
is around | per year with monitoring coverage from roughly il up to il coverage.?*
Unobserved trawl effort in the 2023-24 financial year equates to approximately Jjiiiiiill- Trawling is
prohibited within West Coast North Island harbors. Trawl fishing is prohibited within approximately 57
percent of the core Maui dolphin distribution area out to four nautical miles and in the southern tail of
estimated distribution.?® The trawl closures are estimated to cover approximately 73.3% (summer) and
50% (winter) of the spatial distribution of the dolphins.??!

Levels of monitoring were also provided by the GNZ for the East and North Coast North Island set net
and inshore trawl fisheries (Fishery IDs 1968, 2064, and 2054).222 Electronic monitoring became
mandatory for all trawl vessels in March 2025 and all in-scope set net vessels in May 2025. Observer
coverage rates for these fisheries have ranged from il based on fishing year. All 12 inshore trawl
vessels currently operating in the North Coast North Island trawl fishery (ID 1968) are equipped with
cameras and five of the 75 set net vessels currently operating in the North Coast North Island set net
fishery (1D 2064) are equipped with cameras.? Similarly, all 25 inshore trawl vessels currently
operating in the East Coast North Island trawl fishery (ID 2054) are equipped with cameras and nine of
the 16 set net vessels currently operating in the East Coast North Island set net fishery (ID 2053) are
equipped with cameras.??* The vessels operating in the North Coast North Island trawl fishery (ID 1968)

216 5ee supra note 83 at Figure 14.
217 see id., § 13.2 at 99 384.

218 5ee id. §381, Figure 15.

219 gee id.

220 see Fisheries New Zealand, Supplemental Information in Support of Revised Decision Memorandum and the Revised
Comparability Finding to be Issued Upon Remand - New Zealand Comparability Application Response to Questions from NMFS

(November 2025), 8§ 1.4 at § 25.
221 see id.
222 5ee supra note 120, § 6.2.1.

223 The 70 vessels without cameras are out-of-scope of the on-board camera program because they are less than or equal to 8
meters in overall length.

224 The seven vessels without cameras are out-of-scope of the on-board camera program because they are less than or equal to 8
meters in overall length.
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and the East Coast North Island set net fishery (ID 2053) without cameras are out-of-scope of the on-
board camera program (<8m).

In general, the GNZ concluded that electronic monitoring is an effective tool for detecting protected
species interactions with its commercial fisheries and it has prioritized monitoring fisheries where the
consequence of incidental mortality or serious injury of protected species overlap is significant.?? New
Zealand’s monitoring program utilizes the reporting systems on vessel location and fishing effort to
identify high risk areas for bycatch. New Zealand is able to factor in these considerations when
determining levels of monitoring within the MDHZ to obtain the appropriate level of coverage needed to
monitor Maui dolphin bycatch.

B. Marine Mammal Monitoring in the South Island Set Net and Trawl Fisheries

The South Island set net and trawl fisheries are subject to similar types of monitoring requirements as the
West Coast North Island set net and trawl fisheries. These include the use of vessel loghooks, geospatial
position reporting requirements, targeted observer coverage, and electronic monitoring with onboard
cameras on in-scope vessels.??®® Currently, cameras are installed on 220 vessels operating in the South
Island and there is nearly 100% monitoring coverage across all in-scope vessels. Similar to the West
Coast North Island in-scope vessels, the GNZ relies on on-board cameras as the primary verification
tool.??’

The amount of observer and electronic monitoring has fluctuated in the South Island fisheries since 2020.
Human observer coverage levels for the set net fisheries that have been determined to overlap with
Hector’s dolphins range from |Jjjjiil] based on fishing year and location and observer levels for the
inshore trawl fisheries that overlap with Hector’s dolphin range from [Jjjjiiiilii*® The decrease in human
observer coverage corresponds with the shift to electronic monitoring in the 2023-24 fishing year.

iv. Review of Marine Mammal Video Footage for North and South Island Set Net and
Trawl Fisheries

The GNZ informed NMFS that video footage review levels will be regularly reviewed based on analysis
of risk, fisher misreporting rates, and additional monitoring objectives and adjusted if required.??®
Regular monitoring will allow the government to provide greater assurance that fishermen will report any
interactions with Maui and Hector’s dolphins and enable independent verification of the reporting. As
mentioned above, New Zealand requires its commercial fishermen to provide a fish catch report and a
non-fish or protected species report (which includes marine mammals) together on the same day that the
fishing event occurred (although it can be the next day depending on when the fishing event ends).

225 see supra note 83,8 8.2.4 at § 196 (“. . . but for detecting protected species interactions electronic monitoring has proven to
be effective (for example, see Meyer and Hickcox, 2023; van Helmond et al. 2019; Pierre 2018)” and § 199 (the GNZ now uses
electronic monitoring instead of observers as the default monitoring tool for protected species interactions); see also, supra note
83, § 8.3 at 215 (the GNZ informed NMFS that its video observation proof-of-concept program observed a large percentage of
the set net and trawl fisheries in the West Coast North Island between 2020 - 2023 and no interactions with Hector’s or Maui
dolphins were recorded).

226 gpq supra note 121, § 4, at 9110.

227 Human observers may still be deployed on in-scope vessels, as necessary. See id. at § 112.

228 See id. at §§ 4.2, 4.3, and 4.4 (describing the observer coverage levels for the East Coast, South Coast, and West Coast South
Island set net and inshore trawl fisheries).

229 The GNZ explained that camera footage is reviewed in line with several principles and priorities. See supra note 120, § 4.1
at g 115.
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The risk of bycatch determines the different levels of video review for the on-board camera footage from
the electronic monitoring program. The video footage from fishing trips that occur within 12 nautical
miles from Cape Reinga (the northern extent of the MDHZ) south to Whanganui will be 100% reviewed
as this area is considered the core area for Maui dolphin distribution.?®® In the transition zone (within 12
nautical miles from Whanganui south to Cook Strait), video footage will be reviewed at a baseline of il
review level.Z! For the South Island fisheries, electronic monitoring review footage rates for the past two
fishing years were provided by the GNZ and reflect higher rates of review within the South Island
FRMLs, particularly where the FRML numbers are low and the consequence of a fisheries death from set
net or inshore trawl gear is greater.?*2 Specifically, Sections 4.2 - 4.4 detail the monitoring levels for the
South Island East, West, and South coast inshore set net fisheries, which range in review footage
coverage from a low of ] to a high of g for the 2023/24 and 2024/25 fishing seasons. In the FRMLs
in the South Island, review rates range from a low of Jjj to a high of g for the 2023/24 and 2024/25
fishing seasons.?

Because officials receive a daily automated report of marine mammal captures, fishery managers are able
to initiate a response if required. This electronic catch information and the AIS-GPR data provide near
real-time information about the entire fishing fleet’s activities and enables a comparison of vessel
positions with the catch information in relation to areas totally closed to fishing or to certain fishing
methods. New Zealand Fisheries created a maritime domain awareness tool to easily view all of this data.
The tool is able to alert officials, in real-time, when a vessel enters the MDHZ that covers the core
distribution area for the Maui dolphin. The tool also makes it possible to view individual vessels and
their behavior; where a fishing event starts and ends; drill down into the electronic reports of fishing
events and the catch data; visually track deployment of observers and their real time location; search
vessels and create vessel groups; and create alerts based on a variety of criteria.

Excluded from the monitoring program are set net vessels that exclusively fish within harbors and are less
than 26 feet (8m) in length. Vessels that fish within harbors (small dories), are usually between 12 and 20
feet (four to six meters) in length and are unable to carry an observer or an on-board camera due to
concerns for both human health and safety and safe vessel operations.?** New Zealand is exploring
alternative means of verifying any marine mammal captures by these small vessels. Trawl vessels that
are more than 105 feet (32 meters) in length (or <32 meters but exclusively target scampi) are part of the
deep-water fleet and operate in areas well outside of the Maui dolphin distribution area and are already
subject to high levels of observer coverage?® that would detect any bycatch of Maui dolphins as a
statistically-reliable estimate.

230 see id. at §13.2, 9 376 and Figure 11 (“Fisheries New Zealand targets 100% footage review of set net and trawl effort within
the coastal portion of Maui Dolphin Habitat Zone (i.e., excluding harbours) and south to Whanganui (within 12 nautical miles),
the latter of which falls into the ‘transition zone’”.).

231 See id. at §13.2, § 367 and Figure 11.

232 5ee supra note 120, § 4.5 (Providing confidential information concerning rates of review of electronic monitoring review
footage of total effort and in-scope effort).

233 5ee id. at 8§ 4.2, 4.3, and 4.4 (describing the observer coverage levels for the East Coast, South Coast, and West Coast South
Island set net and inshore trawl fisheries).

234 5ee supra note 83 at § 385 (“The small size of the harbour set net vessels means that observers and on-board cameras cannot
be accommodated as discussed in sections 8.2.2 and 8.2.3. However, the risk posed by these small vessels is captured in New
Zealand’s estimates of fisheries bycatch for Maui dolphin, which is substantially lower than the PBR (see sections 10.3 and
10.4).”); see also, supra note 200 at § 2.1.2 (“ . . . a lack of observer coverage [on small net net vessels <8 metres in overall
length] does not prohibit estimation of the level of incidental mortality or serious injury these set net vessels may cause. The
spatial risk assessment applies the estimated catchability of Maui dolphins by set net across the areas where fishing effort and
dolphin distribution are estimated to overlap.”).

235 See supra note 202.
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Electronic monitoring on vessels required to carry cameras serves as the main tool to verify the accuracy
of the mandatory electronic catch reports from fishermen. The electronic monitoring program acts as a
strong incentive for commercial fishers to report any marine mammal interactions accurately and in a
timely fashion.?*® This is especially true for fishing in high-risk areas such as the MDHZ where New
Zealand targets 100% of footage from inshore trawl and coastal set net for review. Fisheries New
Zealand publishes quarterly updates on the review of footage for the entire electronic monitoring
program, including any protected species interactions and have indicated the data shows that protected
species captures are being consistently reported by fishermen.?” Observer information has been used in
combination with the fishing effort data collected by the AIS-GPR and fed into the SEFRA model to
estimate fisheries-related risk. Electronic monitoring information is being incorporated into future model
iterations and acts as a crucial verifier of the self-reported data, making those reports reliable enough to be
used as the core bycatch incident data to feed into the future SEFRA model. NMFS concludes that the
GNZ’s electronic monitoring program, in conjunction with its level of monitoring coverage levels (100%)
in the Maui dolphin Habitat Zone where Maui dolphins mostly occur, will provide the information
necessary for the SERFA model to estimate bycatch with sufficient levels of confidence.

V. New Zealand’s Overall Monitoring Program for Marine Mammals, Including Maui
and Hector’s Dolphin Bycatch, is Comparable to or Exceeds the U.S. Regulatory
Program Standards

As explained above, the United States and New Zealand use comparable standards and methods for
identifying and prioritizing monitoring needs, deploying human observers, and use of electronic
monitoring on commercial fishing vessels. Both nations prioritize observer coverage on a fishery-by-
fishery basis according to management objectives, potential risk of overlap between fishing vessels and
protected species, compliance needs, and sampling requirements for stock assessments.?*® The U.S. and
New Zealand also take observer health and safety and vessel operational safety into consideration when
determining human observer deployment. Finally, both nations’ programs rely on bycatch data obtained
through human observers and electronic monitoring to generate statistically reliable estimates of mortality
and serious injury of marine mammals.

The United States does not currently use its electronic monitoring programs for the primary purpose of
monitoring marine mammal bycatch but some U.S. West Coast commercial fisheries do collect marine
mammal bycatch data using EM.?*® New Zealand, in contrast, has been able to attain at least 90%
monitoring coverage due to its extensive use of electronic monitoring, in addition to human observers,
within the coastal portion of the MDHZ (excluding harbors) because EM is capable of observing marine
mammal bycatch 100% of the time. Thus, New Zealand’s levels are comparable to, or exceed, the
requirements of 16 U.S.C. § 1387 for statistically reliable bycatch estimates.?*°

New Zealand’s requirements for reporting marine mammal bycatch exceeds the U.S. regulatory
requirements for reporting of marine mammal bycatch in its fisheries. The United States receives reports

236 5ee supra note 83, 8 8.2.3, at §9 194. (“Fisher protected species interaction reports have materially increased following
deployment of cameras, and our ability to verify reporting gives us increased confidence in fisher reported data.”).

231 Ministry for Primary Industries. Accidental captures of seabirds and protected marine species by commercial fishers from 1
July to 30 September 2025 - https://www.mpi.govt.nz/fishing-aquaculture/sustainable-fisheries/managing-the-impact-of-fishing -
on-protected-species/accidental-captures-of-seabirds-and-protected-marine-species-by-commercial-fishers-from-1-july-to-30-
september-2025#cameras

238 5ee supra note 83, § 8.2.4 at § 198 (“Like the U.S., high priority is given to monitoring fisheries where the consequence of
incidental mortality or serious injury of protected species that overlap is significant.”).

239 5ee supra note 185 (referencing West Coast groundfish fisheries and use of EM).

240 5ee NZ Application for a Comparability Finding: Maui Dolphin: Supplementary Information - Monitoring Programme
(December 2022); See supra note 83, 8§ 8.3, 13.1, 13.2, and 13.3.
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on catch and marine mammal bycatch through separate systems, and it can take a week or longer for the
data to be available. The United States does not have a tool that it can use to enable managers to pull
together the vessel location, catch information, and marine mammal bycatch information into one location
to facilitate management review and action. In contrast, New Zealand requires its fishermen to report
both catch and marine mammal bycatch information within a day.?*

Electronic monitoring makes it possible for the GNZ to view individual vessels and their behavior;
determine where a fishing event starts and ends; drill down into the electronic reports of fishing events
and the catch data (which includes bycatch of Maui dolphins); visually track deployment of observers and
their real time location; search vessels and create vessel groups; and create alerts based on a variety of
criteria (such as bycatch of a Maui dolphin). This program allows the GNZ to act in near real-time in the
unlikely event that a Maui or Hector’s dolphin were bycaught in a fishery allowing the Minister to start an
immediate review of New Zealand’s program to determine additional actions to be taken to reduce Maui
and Hector’s dolphin bycatch below the bycatch limit.

After reviewing the information supplied by the GNZ, NMFS has determined that New Zealand satisfied
the condition at 50 CFR § 216.24(h)(6)(iii)(C)(4).

f.  Evidence that New Zealand Requires the Calculation of Bycatch Limits for Marine
Mammal Stocks in Waters Under its Jurisdiction that are Incidentally Killed or Seriously
Injured in the Export Fishery (50 CFR § 216.24(h)(6)(iii)(C)(5))

The Final Rule requires, as a condition of a comparability finding, that the harvesting nation calculate
bycatch limits for marine mammals stocks in waters under its jurisdiction that are incidentally killed or
seriously injured in the Export fishery. The court found that NMFS did not address how New Zealand
calculated a bycatch limit of one dolphin and NMFS did not explain whether New Zealand’s bycatch
calculation method involved a comparable scientific metric to the PBR level. Also, the court faulted
NMES for failing to address the GNZ’s fishing related mortality limit and whether it was related to the
bycatch limit. The information provided by New Zealand and other information in NMFS’ files (e.g., the
IAICRS database) establishes that New Zealand has a process for calculating bycatch limits for marine
mammal stocks that are incidentally killed or seriously injured in its Export fisheries (or that it has
adopted NMFS’ bycatch limits) and that its processes are comparable in effectiveness to the U.S. system
of calculating bycatch limits.

i. The U.S. Approach to Estimating Marine Mammal Bycatch and Calculating Bycatch
Limits in its Commercial Fisheries

The MMPA is the primary statutory authority for marine mammal conservation in the United States. The
process for addressing marine mammal interactions with commercial fisheries was described in detail
above in Section IL.A.

To summarize, the United States uses PBR as a mechanism to respond to the uncertainty associated with
assessing and reducing human-caused mortality and serious injury of marine mammals, including from
incidental bycatch in fisheries. The ultimate goal of the MMPA is to reduce marine mammal mortality
and serious injury to levels below the PBR, such that eventually a ZMRG of less than 10% of PBR is
achieved. Depending on the species, the United States uses several modeling methods to determine the
mortality rate. In most cases, it is a five-year running average versus an annual rate, since the rates can
vary widely from year to year as bycatch is a relatively rare event.

241 gee supra note 83, § 8.2 at § 171 (“Comparatively, New Zealand’s programme exceeds U.S. standards because it requires its
fishermen to report both catch and marine mammal bycatch within a day.”).
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PBR is a biological reference point, defined in the MMPA as the maximum number of animals, not
including natural deaths that may be removed from a marine mammal stock while allowing the population
to reach the management objective of maintaining or recovering to its optimum sustainable population
size (OSP). OSP is defined by the MMPA as a level between the maximum net productivity level
(MNPL) of the population and its carrying capacity.?*> MNPL is the population level relative to carrying
capacity that corresponds to the maximum net rate of population growth and is thought to occur between
50 and 85 percent of carrying capacity for marine mammals.?*® In other words, PBR is the maximum
number of deaths per year of individuals of a marine mammal stock that can occur while still allowing the
stock to grow ultimately to between 50-85 percent (based on the stock) of the number of marine mammals
that the environment can support. PBR is the product of the following factors:

PBR= Nmin*0.5(Rmax)*Fr

Where Nmin is the minimum population estimate of the marine mammal stock,** Rmax is the maximum
theoretical or estimated net productivity rate of the stock at a small population size, and a Fr is a recovery
factor between 0.1 and 1.0. While the recovery factor for a given marine mammal stock can vary
between 0.1 and 1, typically a value of 0.1 is used for endangered species, while the net productivity rate
is set at the default value of 0.04, when stock specific values for cetaceans are unknown.?*> The MMPA
requires a calculation of PBR for all marine mammal stocks, but in some cases calculating PBR may not
be feasible because of a lack of marine mammal abundance data. In cases where the information
necessary for PBR calculations is not available, PBR is set at “unknown”. In the development of PBR
and the values for its factors, including for endangered marine mammals, NMFS modeled a range of
scenarios representing different scientific uncertainties to solve for values of Nmin and Fr to meet the
OSP management objectives of the MMPA 246

ii. New Zealand Developed the SEFRA Model to Improve Statistical Estimation for
Commercial Fisheries Risks to Protected Species

The GNZ uses the SEFRA model to estimate the annual incidental mortality and serious injury levels for
marine mammals in its fisheries.?*” This method helps identify and evaluate potential impacts of fishing-
related mortality, particularly where observer coverage has historically been low, and protected species
encounter rates are rare, and is used to prioritize research and management action, including marine
mammal bycatch reduction.

The GNZ used the multi-species SEFRA model to estimate bycatch for all marine mammals and most
wild fisheries in New Zealand and species-specific application of the SEFRA model for Hector’s and
Maui dolphins (see below) for the purposes of its Comparability Finding Application as submitted to
NMFS.2# The GNZ designed the SEFRA model to account for the non-uniform and variable
distributions of both fishers and animals in space and time. Unlike spatially blind methods, the SEFRA
model estimates the likelihood of protected species encountering fishing events based on their spatio-

242 see supra note 3 at § 1362(9).

243 Brandon et al. 2017. Toward a tier system approach for calculating limits on human-caused mortality of marine mammals.
ICES J. of Mar Sci (2017), 74(3), 877-887. doi:10.1093/icesjms/fsw202. p. 878

244 Nmin is taken as the 20th percentile estimate for population size.
245 see supra note 16 at p. 9.

246 gee supra note 16.

247 See supra note 83, § 5.2.3 and § 5.2.4.

248 See id. § 5.2.4 at § 99.
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temporal overlap. This approach significantly reduces the required observer coverage for robust capture
estimates and mitigates spatial bias from non-random observer coverage.

The SEFRA model estimates total captures by first determining the encounter rate between protected
species and fishing gear types, considering their spatio-temporal overlap, and then calculating the
probability of capture per encounter using observer data. Fishing-related mortality risk is a function of:

The nature of the fishing method (risk per event)

Total fishing effort by method

Spatial overlap of fishing effort and the protected species' distribution

Likelihood of an interaction

Likelihood of an interaction resulting in capture, mortality, or future-mortality-leading injury

Uncertain model inputs or low observer coverage lead to more uncertain capture estimates. For some
mammal species, the spatial distribution used by the model is oversimplified or uncertain. For other
species, catchability is uncertain due to low population or presence in New Zealand waters, overlap with
poorly observed fisheries, or a lack of observed interactions with New Zealand fisheries.

iii. New Zealand’s Approach to Estimating Marine Mammal Bycatch in its Fisheries?*®

Under its procedures, the GNZ calculates the Population Sustainability Threshold (PST) instead of PBR.
The PST is the maximum number of marine mammal deaths per year that can occur while still allowing
the population outcome to be achieved and is used to assess whether human-caused mortality (especially
from fisheries bycatch) is sustainable for the long-term viability of protected species populations. The
population outcome for Maui dolphins is to manage all human-related impacts so the population will
“increase to a level at or above 95 percent of the maximum number of dolphins the environment can
support.” 2% The GNZ has a similar metric for Hector’s dolphins: to manage all human-related impacts
so the population will “increase to a level at or above 90 percent of the maximum number of dolphins the
environment can support, given that the Hector’s dolphin population is much larger than the Maui dolphin
population and the acceptable level of impact can be higher while allowing the population to reach the
desired population outcome.”?*

The PST equation is: PST=% ¢* Rmaxx* [];

The GNZ explains that instead of relying on a single cautious estimate of population size (Nmin) as in
PBR, PST uses a statistical method called Bayesian analysis to consider a full range of possible values for
N. “The method uses prior biological knowledge, — such as how fast a species/population can grow
(Rmax) and abundance —and reflects the uncertainty in those estimates.”?? The GNZ states that N
appears in multiple equations at different stages within the SEFRA method (see below section on the
SEFRA); utilising a biased estimator at the outset would affect not only the estimation of the sustainable
impact level (PST); it would also affect estimates of available population size and spatial overlap; hence
capture rate, catchability, and the estimation of total observable captures, affecting model fit to fisheries

249 A more detailed discussion of New Zealand’s approach to estimating bycatch can be found in the following documents: (1)
Fisheries New Zealand, Maui dolphins: Application for a Comparability Finding (September 2020), at §§ 2.3, 2.4, Appendix D,
and Appendix G; and (2) Fisheries New Zealand, Supplemental Information in Support of Revised Decision Memorandum and
the Revised Comparability Finding to be Issued Upon Remand, New Zealand Comparability Application (October 2025), 8§
5.2.3,5.2.4, 6, 8.3, 10.3, and 10.4; and Fisheries New Zealand, Supplemental Information New Zealand Comparability
Application (February 2026), at 8§ 2.2 and 2.3.

250 see Hector’s and Maui Dolphin Threat Management Plan 2020, at 5.

251 seeid.

252 see supra note 83, § 6.2.1 at § 113 (Comparaing NZ’s PST to PBR).
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observer data.?®® The PST equation also uses ¢ as a general policy parameter for population recovery
instead of Fr. The choice for the policy parameter is left to the GNZ managers. In the case of Maui
dolphins, the GNZ uses 0.1 for ¢, corresponding to the population outcome for Maui dolphins listed
above.?® The other value used in both PBR and PST calculations is the maximum growth rate (Rmax).
The assessment uses both a life-history-based estimation method coupled with simulations to account for
small population size.

In the development of PBR and the values for Rmax and Fr, including for endangered marine mammals,
NMFS modeled a range of scenarios representing different scientific uncertainties to solve for values of
Nmin and Fr to meet the OSP management objectives of the US MMPA. The GNZ states that it expects
results from a generalized population dynamics model that compares PST to PBR using simulations for a
range of its protected species to identify values of ¢ under different conditions and sensitivities for other
model input parameters in mid-2026.2%° This effort will allow the GNZ to further test and understand the
performance and outcomes of PST versus those of PBR. The GNZ’s process for refining its PST
equation and resulting bycatch limit estimates mirrors the process the United States used in testing and
adjusting its PBR values for Rmax and Fr.

As discussed above, the GNZ is refining its PST calculations to be used as a PBR equivalent but adopted
NMEFS’ PBR calculation within IAICRS to estimate marine mammal bycatch limits for its fisheries for
the purposes of its 2021 Comparability Finding Application.?*® The GNZ also uses its SEFRA model to
estimate mortality and serious injury, resulting in the bycatch estimates for the purposes of its 2021
Comparability Finding Application and information to inform management action to reduce bycatch of
marine mammals, including Hector’s and Maui dolphins. In addition to estimates of incidental mortality
and serious injury, New Zealand provided information on actual reported or observed captures of any
marine mammal species for the five-year period prior to its 2021 application and also supplemented its
application with more recent information about reported or observed captures for several marine mammal
species.?’

iv. New Zealand’s Bycatch Limit is Comparable in Effectiveness 10 Potential Biological
Removal

The Final Rule rule does not require that nations calculate PBR, but it does require the calculation of a
bycatch limit for marine mammal stocks in their waters that are incidentally killed or seriously injured in
an export fishery.?® The Final Rule defines bycatch limit to mean “the calculation of a potential
biological removal level for a particular marine mammal stock or comparable scientific metric
established by the harvesting nation or applicable regional fishery management organization or
intergovernmental agreement.” (emphasis added). The bycatch limit does not have to be identical to the
PBR calculation but it should incorporate scientific uncertainty about the population estimate and trend

253 5ee id.
254 See id. 99 114 - 116.
25 gee id. §117.

256 gee . g 278 (“Application of the PBR formula yields a PBR of 0.102 Maui dolphins per year, which the ICAIRS portal
rounded to 0.10 dolphins per year (or one Maui dolphin death every ten years). This is what New Zealand deems as the ‘bycatch
limit’ consistent with U.S. standards - i.e. the maximum number of Maui dolphins that can be removed from the stock annually
while allowing the stock to reach or maintain its optimum sustainable population.”); see also, supra note 16, § 2.2 (.. . New
Zealand chose to use PBR as the basis for calculating bycatch limits for its marine mammal species/stocks, including Hector’s
dolphins.”).

257 See supra notes 160 & 161.

258 5ee supra note 7 at 54410 (describing NMFS’ Alternative 2 (Preferred Alternative) that requires “calculation of PBR or a
bycatch limit” and efforts to reduce incidental mortality and serious injury to levels below the bycatch limit).
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and results in sustainable levels of incidental mortality and serious injury while still allowing the marine
mammal stock to grow or recover.?*

The GNZ provided abundance estimates for all marine mammals included in its 2021 Comparability
Finding Application. Nations were offered a choice as to whether they wanted to supply their own
bycatch limits or rely on IAICRS to calculate bycatch limits for each marine mammal stock. The nation
could use either its own abundance estimates or choose the most appropriate abundance estimate listed in
NMEFS’ Look-Up Table. The GNZ chose to rely on IAICRS, which used the appropriate values for the net
productivity rate and Rmax, to calculate bycatch limits for GNZ’s marine mammals for purposes of its
2021 Comparability Finding Application.?®® NMFS then compared those bycatch estimates to the
estimates of mortality and serious injury reported in the GNZ’s application to determine if those bycatch
limits had been exceeded for any marine mammals bycaught in any single New Zealand fishery or across
multiple fisheries. Since the GNZ ultimately adopted NMFS’ PBR calculations for Maui dolphins (i.e.,
0.1),2! NMFS finds that the GNZ’s bycatch estimates are comparable to the U.S. PBR estimates.
Importantly, none of the bycatch limits for any marine mammal potentially affected by the set net and
trawl fisheries has been exceeded or come close to being exceeded.??

V. Maui Dolphin Bycatch Limits in New Zealand’s West Coast North Island Set Net and
Trawl Fisheries

For its 2021 Comparability Finding Application, the GNZ submitted estimated annual injury and deaths
for Maui dolphins based on this species-specific SEFRA model. New Zealand law requires commercial
fishing regulators to reduce bycatch below the bycatch limit and secondarily to keep it as low as possible
as soon as practicable or within 20 years, which is similar to the U.S. regulatory standard to reduce
incidental mortality and serious injury to insignificant levels approaching a zero mortality and serious
injury rate. A portion of the fisheries within the List of Foreign Fisheries encompass the Maui dolphin
population (i.e., they cover a much broader area than where Maui dolphins are found), and the estimates
provide a conservative and precautionary assessment of the fishing-related impacts on the dolphins.6®
The West Coast North Island inshore trawl fishery has a mean estimated rate of mortality of 0.008 (or one
Maui dolphin every 125 years) and the set net fishery has a mean estimated mortality rate of 0.048 (or one
Maui dolphin every 20 years).?®* The mean estimated bycatch rate of Maui dolphins from both fisheries
combined is 0.056 dolphins per year (or one Maui dolphin every 17.8 years). See Table 1.

Table 1: Estimated bycatch of Maui dolphins by gear type compared to PBR?®

Maui Dolphin Captures Commercial Commercial Combined PBR
set net trawl

Mean annual captures* (CI 5 to 95» 0.026 (0.017 — 0.006 (0.002 — 0.032 (0.019 - 0.10

percentile) 0.027) 0.013) 0.050)

259 5ee id. at 54401 (Response to Comment 32).
260 5ee supra note 83, § 6.2.

261 see id. §10.3, at § 274 (“For purposes of New Zealand’s 2021 Comparability Application, New Zealand chose to use PBR
as the basis for calculating bycatch limits for its marine mammal species/stock, including Maui dolphins.”).

262 5ee |AICRS database for Fishery IDs 1883, 1968, 1969, 1977, 1978, 2041, 2046, 2047, 2051, 2052, 2053, 2054, 2064, 2067,
2077; see also supra note 120, § 8 (Appendix A- Estimated PBR and Marine Mammal Injury + mortality (5-year annual average)
for each new LOFF Fishery Names in the 2026 Complaint).

263 gpa supra note 83, §11.1.1, § 321.
264 5ee id., § 11.2 at 99 322-326.
265 xCaptures mean alive and dead animals. ** These numbers are larger because they include cryptic mortality.
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Mean annual deaths** (Cl 5 to 95» 0.048 (0.028 — 0.008 (0.002 - 0.056 (0.030 - 0.10
percentile) 0.081) 0.017) 0.098

With the current fishery closures and reductions in fishing effort, the GNZ estimates that Maui dolphin
bycatch is substantially lower than the bycatch limit because the areas where fishing can occur are outside
the core area of Maui dolphin distribution and present a low risk of Maui dolphin capture.?®® The GNZ
continues its research to provide data and information to update the Hector’s and Maui dolphin SEFRA
model and inform whether further action is required to achieve the objectives under the TMP. Of further
note, bycatch information submitted in GNZ’s 2021 application and in subsequent supplemental
information, indicates that no bycatch limits were exceeded for any marine mammal population in any
one fishery or across multiple fisheries.?®

The GNZ used the species-specific SEFRA model to estimate the annual bycatch of Hector’s and Maui
dolphins in the West Coast North Island set net and trawl fisheries. The SEFRA model has been subject
to multiple in-depth reviews. Fisheries New Zealand and the Department of Conservation commissioned
an independent expert review workshop in July 2018 of the draft model and incorporated panel
recommendations prior to finalization of the model. Panel participants included an expert from NMFS.
In 2019, the model was subjected to an 18-month review by Fisheries New Zealand’s Aquatic
Environment Science Working Group, an open forum for stakeholders and the public. Panel suggestions
and recommendations were incorporated into the final model where possible, while others (e.g.,
population monitoring and modelling), require data from future research.?® The GNZ also presented the
model to the IWC SC in 2019 and in 2023 for review. The 2019 review yielded agreement in principle of
estimating encounters between dolphins and threats to mortality but was not able to adequately evaluate
model parameters and recommended time to more fully evaluate the model. In 2023, the IWC SC held a
workshop to consider the model’s spatial risk assessment of threats. The GNZ states that the SC agreed
with the general approach of the model to incorporate the risk assessment approach and endorsed
recommendations to improve the approach.?®® The workshop report noted “the ability to identify risks
spatially is a strength of the approach, allowing it to be used to assess spatial management strategies.”’
The workshop report also noted that “the pre-meeting did not identify obvious flaws in the SEFRA and its
application that would preclude its application to support management” and that “considerable additional
work should be conducted to better explore uncertainty and understand which parameters are both
uncertain and consequential in terms of management-related outcomes.”?"

The GNZ is in the process of updating its SEFRA model.?’? In 2023, the model was partially updated for
summer/winter distribution for Hector’s dolphins and the fishing effort for years prior to the new fishery
management measures to reduce dolphin bycatch. The GNZ continues to fully update the model based on
the IWC SC recommendations, previous modeling efforts, and fishery and non-fishery threats, including
updated estimates of fishery impacts and risks to Hector’s and Maui dolphins. As updates become
available for model parameters, such as new abundance estimates and the results of new or ongoing

266 \IHDD claims, based on the MacKenzie, et al. (2022) study that the average bycatch rate of Maui dolphins is 0.38 per year
(roughly one dolphin every three years). However, this estimate is based on fishing effort data from 2016-17 to 2018-19 and
MacKenzie, et al. (2022) did not include the effect of the extensive set net and trawl restrictions applied in 2020 off the West
Coast North Island. See supra note 120 at 2.3.1 at § 54 (footnote 10).

267 5ea supra note 83, § 14.1.

28 See id. at § 10.4.1, § 297.

269 ee id. § 300.

270 5ee id. g 301.

271 See id.

272 See id. at §10.4.2 (Updates to the Hector’s and Maui dolphin SEFRA model).
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research, the GNZ will incorporate that information into its model. The GNZ also informed NMFS that it
will present the updated model for rigorous review by the New Zealand’s Aquatic Environment Science
Working Group and will present it at the IWC in 2026 for review based on recommendations received
from initial review in 2019.

vi. Hector’s Dolphin Bycatch Limits in New Zealand’s South Island Set Net and Trawl
Fisheries

Similar to Maui dolphins, bycatch limits were identified for Hector’s dolphins that are impacted by the
South Island set net and trawl fisheries. See Table 2. Importantly, the GNZ informed NMFS that there
are only six main fisheries that overlap with the South Island Hector’s dolphin population and pose a risk
of bycatch. These include the East Coast South Island set net and inshore trawl fisheries (Fishery IDs
2047 and 1978); the South Coast South Island set net and inshore trawl fisheries (Fishery IDs 2077 and
2046); and the West Coast South Island set net and inshore traw| fisheries (Fishery IDs 2051 and
2052).2® As noted in Table 2, the combined mean estimate of total injury and mortality in the six South
Island fisheries that pose a risk of Hector’s dolphin bycatch was approximately 8.8 Hector’s dolphins
based on the 2020-21 October fishing year. These bycatch estimates are well below the Hector’s dolphin
bycatch limit as identified directly below.

The GNZ described its process for calculating bycatch limits in its February 2026 Supplemental
Information and explained that it submitted estimated annual injury and deaths of Hector’s dolphins in
each applicable fishery based on a generalized multi-species SEFRA model. The GNZ treats the Hector’s
dolphin as a “single” population and developed a PBR for the entire population. While it calculates
domestic bycatch limits as a PST for each Hector’s dolphin subpopulation, it ultimately applied the PBR
formula to yield a PBR (i.e., a “bycatch limit”) of 66.5 South Island Hector’s dolphins per year, which is
consistent with U.S. standards.?”* The bycatch limit of 66.5 Hector’s dolphins has not been exceeded by
any South Island set net or trawl fishery.?”

Combined mean

Annual Est Azl Ext. Fetimatec estimate of total
LOFF fishery (ID) . Total Total Injury cv .
Total Injury : 4 injury and
Mortality and Mortality i
mortality
ECSI set net (2047) 0.06 0.48 1.08 2.61 471
ECSI inshore trawl (1978) 2.02 1.60 3.63 1.06 ’
SCS| set net (2077) 0.47 0.38 0.86 1.20 117
SCSl inshore trawl (2046) 0.18 0.14 0.31 0.50 :
WCSI set net (2051) 0.64 0.53 1.17 1.35 292
W(CSI inshore trawl (2052) 0.97 0.78 ENS 0.88 .
TOTAL 8.8

Table 2: Estimated Total Injury, Mortality, and Combined of Hector’s Dolphins for Each South Island LOFF Fishery in
the 2020-21 October Fishing Year as Submitted in the 2021 Comparability Application. Estimates do not Incorporate
Estimates of Cryptic Mortality.

273 See supra note 120, §§ 2.3.1 at 99 48-51.

274 5ee id., §§ 2.2.1,2.2.2, and 2.3.2. The GNZ also provided information about its process for calculating PSTs for Hector’s
dolphin subpopulations, including some of the limitations and challenges associated with a more granular approach to managing
subpopulations. It is notable that even under the GNZ’s practice of calculating PSTs for each subpopulation, the combined mean
estimate of annual commercial fisheries deaths (approximately 23 individuals per year (95% ClI: 9.19-46.27)) of Hector’s
dolphins is still below the PBR estimate of 66.5.

275 See NMFS TAICRS database for New Zealand’s set net and trawl fisheries. MHDD claims, based on the MacKenzie, et al.
(2022) study that the average bycatch rate of Hector’s dolphins is 53.48 individuals per year. However, this estimate is based on
fishing effort data from 2016-17 to 2018-19 and MacKenzie, et al. (2022) did not include the effect of the 2020 (or 2022) set net
fishing restrictions on Hector’s dolphin bycatch. See id. at 2.3.1, § 54.
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Vii. The Purpose and Function of New Zealand’s Fishing-Related Mortality Limits and
Bycatch Limits Differ

The GNZ described the purpose and function of a fishing-related mortality limit in section 3.2.4 of its
2020 Comparability Finding Application and again in its October 2025 Supplemental Information in
Support of the Revised Decision Memorandum and the Revised Comparability Finding to be Issued Upon
Remand.?”® The GNZ stated that “[a] limit can but is not required to be set as a rate and does not need to
equal a ‘bycatch limit’ . .. .”?"" Essentially, a fishing-related mortality limit is “a limit on the accidental
or incidental death of any protected species (e.g., marine mammal) in the course of fishing”, is established
under NZ’s conservation legislation or Fisheries Act, and the limit “. . . enables the Minister of Fisheries
to, by notice, prohibit all or any fishing or fishing methods in an area for the purpose of ensuring that any
limit on fishing-related mortality is not exceeded.”?™

Currently, there are seven fishing-related mortality limits for Maui and Hector’s dolphins (a single Maui
or Hector’s dolphin in the MDHZ and pre-defined fishing-related mortality limits in place for Hector’s
dolphins around the South Island).?”® The fishing-related mortality limit that GNZ established for Maui
dolphin applies specifically within the MDHZ, which extends along the mean high-water mark of the
West Coast North Island from Cape Egmont to Cape Reinga, including harbors and offshore to the 12
nautical miles. The fishing-related mortality limits that the GNZ established for Hector’s dolphins in the
South Island applies to the South Coast South Island subpopulation and the five local populations
compromising the East Coast South Island subpopulation.?®

The GNZ considers “events” to include near miss capture, captured and released alive, captured and
killed, or beachcast where death is confirmed due to a fishery interaction via necropsy.?! The GNZ
explained that “[w]here fishing-related mortality limits have been set under fisheries legislation they have
been informed by (but not necessarily equal to) a scientific estimate of the maximum number of annual
human-induced deaths that could occur while still allowing the species- or population-specific fisheries
objectives to be met (e.g., as defined in a Threat Management Plan).”?%2 The establishment of a fishing-
mortality limit provides greater certainty that PBR is not exceeded. Essentially, the fishing-related
mortality limit is a management tool and functions as a “backstop measure” that is not subject to a
timeline.?® The fishing-related mortality limit empowers and requires the Minister for Fisheries to ensure
the limit is not exceeded; thus, the existing legislative tools enable the Minister for Fisheries to respond to
potential “events” as well as actual instances of Maui and/or Hector’s dolphin bycatch and to act quickly,
whether or not bycatch actually occurs.?

In contrast to the FRML, the GNZ’s bycatch limit equals a PBR of 0.1 Maui dolphins per year (one Maui
dolphin death every ten years) and 66.5 South Island Hector’s dolphins per year. These bycatch limits are

276 See supra note 83 at §§ 6.3, 9.1, 11.1.1, 11.2.1, and 12.

217 see id. at § 123.

2’8 See id. § 6.3, at 99 118 & 125.

279 5ee id. at § 121; see also, supra note 120, § 3.2.2 (describing the South Island FRMLs for Hector’s dolphins).

280 see South Island Hector’s Dolphin Bycatch Reduction Plan - Annual Report 2023/24 (March 2025), at p. 2 and Appendix 5
(identifying the specific FRMLs for South Island Hector’s dolphins).

81 See id. § 12.1 at § 346.

%2 3eeid. § 6.3.1, 9124,

283 5ee jd. § 12, at § 340; see also, Fisheries New Zealand, Maui Dolphins: Application for a Comparability Finding (September
2020) (“Tt is important to note that the fishing-related mortality limit is not an annual limit (i.e., it does not allow for one
mortality each year); instead, the limit is not time bound and any prohibitions notified in the Gazette would apply until the notice
was amended or revoked, unless otherwise specified. This means, in the event of a fishing-related incident or mortality, the
measures would likely apply so long as necessary to ensure the PBR/PST is not threatened.”), at § 3.2.4.

284 5ee supra note 83, § 6.3.2, at § 131, § 11.2.1, at 99 336 & §12.1, at § 346-347.
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the maximum number of Maui and Hector’s dolphins that can be removed from the stock annually while
allowing the stock to reach or maintain its optimum sustainable population.?> The bycatch limit is a
statistical reference point that assumes an amount of incidental capture over a period of time. The
bycatch limit applies regardless of where a death or serious injury of a dolphin occurs (i.e., across fishing
areas, including throughout the MDHZ or outside the MDHZ). PBR is assigned based only on annual
counts or estimates of actual death and serious injury of dolphins. The GNZ states that if a fishing-related
mortality occurs outside of the MDHZ or any area where a fishing-related mortality limit applies, the
Minister of Fisheries can consider whether action is required.?®® Fisheries New Zealand would assess the
impact of those mortalities against the bycatch limit (e.g., PBR or PST) for the species and advise the
Minister of Fisheries on what action should be taken. This could include progressing measures under
section 11, 15 or 16 of the Fisheries Act. The Minister’s discretion must be exercised consistently with
the purpose of the Fisheries Act, international obligations, and take into account the environmental
principles and other policy guidance where relevant. In conclusion, the PBR limit of 0.1 or 66.5 is based
on a calculation and if one Maui dolphin is killed or greater than 66.5 Hector dolphins are killed, the
bycatch limit will be deemed to have been exceeded whereas, the fishing-related mortality limit of a
single Maui dolphin or the identified number of Hector’s dolphins in the South Island is a risk
management tool that triggers the GNZ to act in the face of a Maui or Hector’s dolphin mortality from
commercial fishing activities. Under either scenario though, it is very likely that the GNZ would take
additional steps to address the situation, similar to how the U.S. regulates its commercial fisheries under
the MMPA’s TRP process.

Viii. New Zealand’s Fishery Management Trigger Allows Prompt Action and is
Comparable in Effectiveness to U.S. Standards

As explained directly above, the GNZ establishes a fishing-related mortality limit within the West Coast
North Island Maui dolphin habitat zone of one Maui or one Hector’s dolphin, or a range of 2-20 Hector’s
dolphins per fishing year based on location within the East Coast South Island or three Hector’s dolphins
within the South Coast South Island (biennially).?®” Section 15 of the Fisheries Act enables the Minister
to prohibit all or any fishing or fishing methods in an area for the purpose of ensuring that any limit on
fishing-related mortality is not exceeded.?® A fishing-related mortality limit set under the Fisheries Act
and its implementing regulations can, but is not required to, be set as a rate and does not function as a
bycatch limit. The fishing-related mortality limit is regulated as a “backstop measure”.?%® The power of
the Minister must be exercised consistently with the purpose of the Fisheries Act’s decision-making
framework. The purpose of the Fisheries Act is to provide for utilization of fisheries resources while
ensuring sustainability, which is defined to include avoiding, remedying or mitigating the effects of
fishing on the aquatic environment (this includes marine mammals such as Maui dolphins). Regulating to
manage this limit does not constrain the Minister of Fisheries to act only in the event of a dolphin death;

285 See id. §10.3, § 278; see also, supra note 120, §§ 2.2 and 2.3 (describing estimates of Hector’s dolphin bycatch limits).

286 e id. § 12.2, 9 352 (“If an incident occurs outside of the Maui Dolphin Habitat Zone, legislative tools are available to
impose further fishing restrictions.”); see also, Fisheries New Zealand Supplemental Information in Support of Revised Decision
Memorandum and the Revised Comparability Finding to be Issued Upon Remand, New Zealand Comparability Application
Response to Questions from NMFS (November 2025), § 1.2 (. . . the regulated fishing-related mortality limit that applies to
Maui dolphins only applies to the area defined in the regulations - the Maui Dolphin Habitat Zone. But the potential biological
removal (PBR) applies everywhere.”); see supra note 121, § 3.2.4 (describing what steps the GNZ could take if there is bycatch
of'a Hector’s dolphin outside a Hector’s dolphin FRML area).

287 5ee supra note 255; see also, supra note 121 at Figure 11.

288 The US MMPA also includes a similar mechanism. For example, NMFS has established a management trigger procedure in
the False Killer Whale TRP, whereby the agency defines the “trigger” to be the number of false killer whale mortalities or serious
injuries in the deep-set longline fishery that occur in the EEZ around Hawaii. The trigger serves as the bycatch threshold for
closing the Southern Exclusion Zone to deep-set longline fishing, with the trigger being calculated as the larger of two values.
See 50 CFR § 229.37(e).

289 5ee supra note 83, § 11.2.1, at § 336 and § 12, at § 340.
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rather, he/she may act in the absence of a death to ensure the limit is not exceeded. The mechanism
therefore provides for more proactive management than a reactive trigger mechanism.?®

The Minister of Fisheries does not have discretion to choose whether to act or not if the fishing-related
mortality limit is exceeded (regardless of where the mortality occurs), but rather the Minister has the
authority to quickly enact additional prohibitions considered necessary to ensure the bycatch limit is not
exceeded.?® Depending on the available information, the Minister could prohibit trawl and/or set net
fishing (or some other fishing method or all fishing) in the entire MDHZ or in a portion of the MDHZ.
Under New Zealand law, to lift or retract a prohibition, the Minister would have to be satisfied that the
removal of the prohibition(s) would not result in the exceedance of the limit on fishing-related mortality.
If a take of a Maui or a Hector’s dolphin were to occur, the GNZ would review the current overarching
regulatory program. If the Minister has issued a Gazette notice announcing fishing prohibitions, the
review would consider whether additional prohibitions should be included along with the specific area-
based regulations where the current fishing prohibitions are found.

A description of how the GNZ responded to incidental captures from the South Island set net and trawl
fisheries, for example, is included in the South Island Hector’s Dolphin Bycatch Reduction Plan Annual
Report 2023/24. The GNZ explained that 2023/24 was the first full fishing year in which the Bycatch
Reduction Plan and the FRMLs for the South Island Hector’s dolphin were implemented. During this
timeframe, 15 Hector’s dolphins were reported or observed caught in commercial set net and trawl
fisheries (3 captures from set net gear and 12 captures from trawl gear).?®2 According to the GNZ, this
estimate is broadly in line with estimated captures predicted in fisheries risk assessment modeling and is
higher than previous reports documented since 2014 (likely because of improved reporting due to the roll-
out of onboard cameras on inshore trawl and set net vessels operating in the East Coast South Island and
South Coast South Island TMP areas).?®® Despite the higher number of reported or observed captures, the
15 fishing-related mortalities were still deemed to be below the estimated total of 30 observable captures
predicted in the GNZ’s SEFRA modeling.?** Nevertheless, the GNZ initiated a series of management
actions in response to the captures, i.e., a suite of vessel- and area-based responses and voluntary
mitigation measures employed by the fishing industry. The actions taken in response to South Island
Hector’s dolphin bycatch are comparable to the types of measures the United States could require of its
domestic commercial fishing fleet under the MMPA.

For both the set net and inshore trawl fleets, fishermen have the TMP, operational procedures, and
voluntary measures to follow while conducting fishing operations. All of these procedures clearly
communicate to vessel captains/crews the agreed upon required and voluntary management measures to

290 5ee Maui Dolphins: Application for a Comparability Finding (New Zealand) (September 2020), at § 3.0.

291 The GNZ stated that “[o]ne death of a Maui dolphin irrespective of where that occurs would exceed the PBR for the
population and that would trigger the need for New Zealand to develop ‘emergency regulations’ in conformity with the U.S.
standard in 16 U.S.C. 1387(g).” Seeid. at § 12.2, § 354

292 The GNZ explained that the higher bycatch numbers related to trawl gear is most likely a function of the significant reduction
in set net fishing implemented within the Hector’s dolphin habitat. See supra note 16, § 3.1 at § 63 (“While recent bycatch
estimates may appear to show trawl as near equal or overrepresenting the remaining fisheries risk to Hector’s dolphins that is
because of the significant reduction in set net bycatch that has been achieved (particularly over the last 18 years since the TMP
was first developed). Prior to the most recent review of the TMP, set net fishing represented as much as 85% of the residual risk
to the dolphins in some areas with much greater bycatch estimates.”).

293 See Fisheries New Zealand Supplemental Information in Support of Revised Decision Memorandum and the Revised
Comparability Finding to be Issued Upon Remand, New Zealand Comparability Application Response to Questions from NMFS
(November 2025), § 1.6.

294 See supra note 120, § 3.2.2, §9 87-88 and Table 8. (“None of the South Island FRMLs set have been met or exceeded since
their introduction in 2022 (and reported/observed bycatch has not exceeded 50% of any FRML.”).
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reduce risk of bycatch to a negligible level. There has been no reported or observed bycatch of a Hector’s
or Maui dolphin off the West Coast North Island since 2012.2%

After reviewing the information supplied by the GNZ, NMFS has determined that New Zealand satisfied
the condition at 50 CFR § 216.24(h)(6)(iii)(C)(5).

g. Evidence Comparing the Incidental Mortality and Serious Injury of Each Marine
Mammal Stock or Stocks that Interact with the Export Fishery in Relation to the Bycatch
Limit for Each Stock; and Comparison of the Cumulative Incidental Mortality and
Serious Injury of Each Marine Mammal Stock or Stocks that Interact with the Export
Fishery and Any Other Export Fisheries of the Harvesting Nation (50 CFR 8
216.24(h)(6)(iii)(C)(6))

The GNZ provided NMFS with information that describes fisheries interactions with various marine
mammals within its waters. For example, the AEBAR notes that New Zealand fur seals make up the
majority of observed captures of marine mammals in the commercial fisheries with trawl fisheries
reporting the highest numbers, followed by surface longline.?®® Within and around the West Coast North
Island, for example, New Zealand identified twenty six species of marine mammals overlapping with the
set net and inshore trawl fisheries. Based on its estimates, the average levels of mortality and serious
injury were below PBR for each species.

When analyzing all New Zealand export fisheries combined, there were also no marine mammal species
where the average annual estimates of mortality and serious injury exceeded PBR. The two species most
likely to be caught as bycatch in the West Coast North Island set net and inshore trawl fishery are the
New Zealand fur seal and the common dolphin. In its 2021 Comparability Finding application and
supplemental information, the GNZ indicated the average annual estimate of mortality and serious injury
for the New Zealand fur seal was 26.1 fur seals in the set net fishery and 16 in the inshore trawl fishery,
which puts these estimates well below the PBR of 4,858 seals per year. Similarly, for the common
dolphin, New Zealand calculated the average annual estimate of mortality and serious injury as 3.5
dolphins in the set net fishery and 1.9 dolphins in the inshore trawl fishery, which is below the PBR of
109,567 dolphins per year.?®” In regard to bycatch of marine mammals from the North Coast North Island
and East Coast North Island set net and inshore trawl fisheries, the GNZ provided information for the past
five years of fishing during the months of October demonstrating that no Hector’s or Maui dolphins and
very few other marine mammals species or stocks were reported or observed in the fisheries.?®

In the South Coast set net and trawl fisheries, there have been documented captures of Hector’s dolphins
predominantly on the East Coast of the South Island and New Zealand fur seals near Campbell Island and
Bounty Islands, as well as areas off the west coast of the South Island and Cook Strait.?*

After reviewing the information supplied by the GNZ, NMFS has determined that New Zealand satisfied
the condition at 50 CFR § 216.24(h)(6)(iii)(C)(6).

295 See supra note 83, § 13, § 363; see also, Fisheries New Zealand, Maui dolphins: Supplementary Information to NOAA
Questions received March 2023 - Application for a Comparability Finding (April 2023) § 4.4 (responding to a question about
whether there has been any bycatch of a Maui dolphin after 2021).

296 see AEBAR 2025: Protected Species: Marine mammals, at pps. 8-12.

297 see supra note 83, § 14.1 at § 404-405.

298 5ee supra note 120, § 6.2.2.

299 5ee supra note 294, at 8 & 9 and AEBAR New Zealand Fur Seal (Arctocephalus forsteri) - Technical Summary, at 10.

58



Confidential - Public Version

Additional Considerations in Response to the Court Order

1. The MMPA'’s Zero Mortality Rate is a Goal that is Shaped by a Broad Suite of Efforts to
Reduce Incidental Mortality and Serious Injury of Marine Mammals

The court found that NMFS failed to address the Zero Mortality Rate Goal in its 2024 Decision
Memorandum and that NMFS did not provide sufficient explanation for its determination that New
Zealand maintains a policy of reducing incidental mortality rates to zero. As explained below, the
information provided by New Zealand and other information in NMFS’ files establishes that New
Zealand regulates its fisheries in a manner that is comparable to the U.S. requirement to reduce mortality
and serious injury to insignificant levels approaching a zero mortality and serious injury rate.

A The History and Purpose of the Zero Mortality Rate Goal and the Application of ZMRG
to Domestic Fisheries

Congress recognized the importance of reducing impacts to marine mammals and, in 1972, imposed a
requirement to work towards reducing incidental mortality and serious injury of marine mammals in the
course of commercial fishing operations to insignificant levels approaching a zero mortality and serious
injury rate.?®® Commonly known as “ZMRG”, Congress clearly established the concept as a goal and
NMFS has, for the past 40+ years, followed an iterative management process to achieve the goal for
individual fisheries.** (emphasis added). Congress was clear that eliminating marine mammal mortality
or serious injury entirely within commercial fisheries could be unlikely, stating “the objective of
regulation would be to approach as closely as is feasible the goal of zero mortality and injury to marine
mammals . . . [i]t may never be possible to achieve this goal, human fallibility being what it is, but the
objective remains clear.”*? Nevertheless, Congress directed NMFS to determine whether achieving
ZMRG across the domestic commercial fishing industry was possible in light of the current available
fishing technology, economic considerations related to individual fisheries, and continued long-term
research into technologies that may further reduce incidental mortality and serious injury.®*® Notably
lacking from section 1371(a)(2) of the MMPA, at least in the context of determining whether to ban fish
and fish products, is a temporal component for achieving the ZMRG.

In 1994, Congress amended the MMPA to create a more comprehensive system of regulating United
States commercial fisheries.®* Congress retained the ZMRG concept but imposed additional
requirements on the domestic commercial fishing industry. For example, Congress stated that
“[c]lommercial fisheries shall reduce incidental mortality and serious injury of marine mammals to
insignificant levels approaching a zero mortality and serious injury rate within 7 years after the date of
enactment of this section [April 30, 2001].3% Congress also established an “immediate” and “long-term”
goal of a TRP to reduce incidental mortality or serious injury of “strategic stocks” of marine mammals to
certain levels within a 6-month or 5-year timeframe, respectively.>®® For purposes of the long-term goal

300 5ee supra note 3 at § 1371(a)(2).

301 See 68 Fed. Reg. 40888, 40889 (July 9, 2003) (Advanced Notice of Proposed Rulemaking for Zero Mortality Rate Goal) and
69 Fed. Reg. 23477 (April 29, 2004) (Proposed Rule for Zero Mortality Rate Goal) for a detailed overview of the ZMRG’s
legislative history.

302 68 Fed. Reg. 40888, 40889 (July 9, 2003) (quoting H.R. Conf. Rep. No. 92-1488 at 23).

303 see id.; see also, 69 Fed. Reg. 23477, 23478 (NMFS stated that “. . . the ZMRG expressed the ideal that U.S. commercial
fisheries should continue to focus on improving fishing gear and practices to eliminate incidental mortality rather than to rely on
current fishing technologies that may continue deaths of marine mammals.”

304 see generally, 16 U.S.C. §§ 1386 and 1387.

305 gee jd. at § 1387(b)(1); see also, 69 Fed. Reg. 23477, 23478 (April 29, 2004).

306 Compare the “immediate” v. “long-term” goals of a TRP in 16 U.S.C. § 1387(f)(2) (“The immediate goal of a [TRP] for a
strategic stock shall be to reduce, within 6 months of its implementation, the incidental mortality or serious injury of marine
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of the TRP process, Congress now required NMFS to take into account “the economics of the fishery, the
availability of existing technology, and existing State or regional fishery management plans.”*%

NMFS published rules in the early 2000s that explain the ZMRG concept and how the agency intended to
implement the goal of reducing incidental mortality or serious injury to insignificant levels approaching a
zero mortality and serious injury rate.3® NMFS noted that with the passage of the 1994 Amendments, the
ZMRG “moved from a philosophy of continually seeking to improve fishing methods and technologies to
a goal with a specific deadline.”®® NMFS stated that section 1387(b)’s ZMRG contains, among other
things: (1) a target for reducing incidental mortality and serious injury and a deadline by which the target
is to be achieved; (2) an acknowledgment that fisheries that have achieved the target shall not be required
to further reduce incidental mortality or serious injury rates; and (3) a mechanism, i.e., the TRP process to
reduce levels of incidental mortality and serious injury in fisheries that have not met the target, taking into
account the factors identified in section 1387(f)(2).31° A key substantive outcome of the rulemaking was
the definition of an “insignificance threshold”, which is stock-specific, informed by the best scientific
information available, and may be updated in light of new information.®* NMFS explained that
“insignificant” within ZMRG means a level of incidental mortality and serious injury that has an
insignificant impact on any stock of marine mammals.

The ZMRG’s regulatory history also addressed the question of what happens to a fishery if it misses its
target mortality and serious injury level by the deadlines prescribed in section 1387. NMFS explained
that in such a circumstance it would act in accordance with section 1387(f), which requires it “to take
action to reduce incidental mortality and serious injury to levels consistent with the ZMRG through a
TRP, which must take into account the economics of the affected fishery, the availability of existing
technology, and existing State and regional fishery management plans.”3'? This iterative approach to
managing commercial fisheries and marine mammal interactions is consistent with Congress’s preference
of avoiding shutting down fisheries or putting an overwhelming economic burden on fisheries to achieve
the ZMRG.313

mammals . . . to levels less than the potential biological removal . . . [t]he long-term goal of the [TRP] shall be to reduce, within 5
years of its implementation, the incidental mortality or serious injury . . . to insignificant levels approaching a zero mortality and
serious injury rate . . ..”).

307 5ee supra note 3 at § 1387(f)(2); see also, 69 Fed. Reg. 43338, 43340 (Response to Comment 11) (NMFS has acknowledged
in the past that section 118(f)(2) does not require technology or economic factors to be taken into account when establishing the
6-month requirement for TRPs to reduce mortality and serious injury in strategic stocks to PBR levels but it does so in the case of
the 5-year requirement).

308 5ee supra note 20 and 69 Fed. Reg. 43338 (July 20, 2004) (Final Rule for Zero Mortality Rate Goal).
309 69 Fed. Reg. 23477, 23478.

310 5ee id. at 23479; see also, 69 Fed. Reg. 43338, 43339 (Response to Comment 7: “The process to achieve target levels of
incidental mortality and serious injury (i.e. TRPs under MMPA section 118(f)) must take into consideration the best scientific
information available from the stock assessment reports, any substantial new information, as well as other considerations.”).

311 Defined in part to mean “an upper limit of annual incidental mortality and serious injury of marine mammals stocks by
commercial fisheries considered to be insignificant levels approaching a zero mortality and serious injury rate. An insignificance
threshold is estimated as 10 percent of the Potential Biological Removal level for a stock of marine mammals.” 50 CFR § 229.2.
NMEFS also stated in its proposed rule defining the insignificance threshold that “the ZMRG . . . expresses congressional intent
that mortality and serious injury of marine mammals incidental to commercial fishing operations be reduced as low as feasible . .
..” 69 Fed. Reg. at 23477, 23481 (Response to Comment 5).

312 69 Fed. Reg. 43338, 43344 (Response to Comment 39); see also, supra note 4 at §§ 1387(f)(7)(E) & (F) and 1387(f)(8)(E) &
(F) (describing frequency of meetings between NMFS and TRTs to monitor the implementation of a TRP and any necessary
steps to amend a TRP and its implementing regulations to meet the MMPA’s requirements).

313 See 69 Fed. Reg. 23477,23480 (“A fishery would not be closed under the ZMRG simply because its incidental mortality and
serious injury rate was above the target level at the deadline. The ZMRG specifically states that if mortality is higher than target
levels, then NMFS should take appropriate action under MMPA section 118(f), which provides for developing and implementing
TRPs.”); see also, 69 Fed. Reg. 43338, 43340 (Response to Comment 15: . . . [t]hus, the ZMRG threshold is not defined in such
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B. New Zealand Provided Reasonable Proof that it Maintains a Policy Aimed at Reducing
the Rate of Incidental Mortality or Serious Injury to Insignificant Levels Approaching a Zero
Mortality and Serious Injury Rate

In regard to ZMRG, the Final Rule does not require a harvesting nation to demonstrate, for purposes of
obtaining a comparability finding, that it possesses a goal to reduce the rate of incidental mortality or
serious injury to insignificant levels approaching a zero mortality and serious injury rate. However,
NMFS stated in the MMPA Final Rule that it “is not ignoring the ZMRG standard in the rule; it has
prioritized reducing bycatch to sustainable levels (e.g., below the bycatch limit) and will consider the
application of ZMRG, or metrics/measures comparable in effectiveness to ZMRG, to foreign fisheries
providing the same flexibility to foreign fisheries as it has applied to analogous U.S. fisheries that have
not met ZMRG.”%* (emphasis added).

Consistent with the court’s order in MHDD v. NMFS I, NMFS has evaluated the information provided by
the GNZ in response to the court’s holding that the agency failed to address the Zero Mortality Rate Goal
in its 2024 Decision Memorandum. In the MHDD v. NMFS | litigation, the court and plaintiffs expressed
concern that NMFS failed to address New Zealand’s response of “no” to the question whether “it has an
overarching regulation the goal of which is to reduce the incidental kill or incidental serious injury of
marine mammals permitting in the course of commercial fishing operations to insignificant levels
approaching a zero mortality and serious injury rate”. Notwithstanding the GNZ’s response of “no”, it
produced additional documentary evidence to explain why it answered the question in this manner.3
New Zealand does not have a single explicit regulation that establishes a precise analog to the U.S.
ZMRG.*® However, similar to the United States, New Zealand has a comprehensive regulatory system
for managing commercial fishing and marine mammal interactions, especially in the case of threatened or
endangered marine mammals, such as the Maui dolphin, Hector’s dolphin, and New Zealand sea lion. As
explained throughout this Decision Memorandum, when considered in its entirety, all of the information
the GNZ provided regarding this issue demonstrates that the GNZ’s regulatory program and the
individual efforts that have been enacted to date are designed to reduce incidental mortality and serious
injury of marine mammals to insignificant levels comparable to the U.S. ZMRG across all of New
Zealand’s fisheries, including the North Island and South Island set net and trawl fisheries.3!’

As described above in Section I11.A., New Zealand manages human-related risks to marine mammals in a
variety of ways. The NZ MMPA and its implementing regulations provide for the management of marine
mammals and establishment of marine mammal sanctuaries and the Fisheries Act is the primary
legislative framework governing New Zealand’s fishery management system and is used to manage

a manner to shut-down or significantly curtail the activities of commercial fishing simply because a fishery exceeds the
threshold.”).

314 see supra note 7 at 54398 (Response to Comment 20).

315 5ee Letter from Dan Bolger, Deputy Director-General Fisheries New Zealand to Alexa Cole, Director, NMFS Office of
International Affairs and Seafood Inspection, re: US MMPA Import Rule: New Zealand’s Comparability Application (December
14, 2021) (In explaining why it responded “no”, the GNZ stated “[t]his question limits the context of the question to ‘an
overarching regulation’ and only permits a yes/no answer with no provision for clarification. We have therefore attached
additional information to this letter to provide broader context on New Zealand’s approach to this issue, to help ensure that the
answer we were required to provide will not be misinterpreted.”); see also supra note 83 at § 4.1.1 .

316 See supra note 83 at § 4.1.1.

317 See id. at §§ 4 and 11; see also, Fisheries New Zealand, “Application for a Comparability Finding, Maui dolphins:
Supplementary Information to NOAA Questions Received March 2023, Response to Comparability Application Part D: Q3”
(April 2023); see also, NMFS’ Decision Memorandum for Denial of Petition for Rulemaking and Issuance of Comparability
Finding for the Government of New Zealand’s Fisheries, at 8 (October 27, 2020) and attached Analysis of the Government of
New Zealand’s Program to Reduce the Intentional and Incidental Mortality and Serious Injury of Maui Dolphin for the Purpose
of Making a Comparability Finding Determination, at section 8; and New Zealand Marine Mammal Protection Act Import
Provisions Comparability Finding Application Final Report (2025), at 20-25.
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fishing-related risks to marine mammals. Environmental principles and sustainability are incorporated in
these laws and must be considered by the GNZ prior to authorizing activities that may have an adverse
impact on marine mammals and the aquatic environment. Importantly, one of the environmental
principles focuses on achieving the “long-term” viability of “associated or dependent” species, which
means that they should be managed in a manner that ensures there is “a low risk of collapse of the
species, and it has the potential to recover to a higher biomass level.”*!® In addition, New Zealand’s
Biodiversity Strategy 2020 and its Conservation General Policy focus on reducing human-related risks
(e.g., fishing) to marine protected species to levels approaching zero and managing such species to ensure
their long-term viability. To effectuate the purposes of these laws and policies, the GNZ employs various
management strategies to reduce bycatch to insignificant levels and they include, but are not limited to:
restrictions on where gear can be set/operated, monitoring requirements, establishment of a FRML,
specific gear requirements (e.g., mesh size, length of net), prohibition on use of commercial drift nets, and
establishment of management triggers that empower the Minister of Fisheries to promptly respond to a
range of bycatch scenarios and take immediate action to ensure that the limit on fishing-related mortality
is not exceeded.

Specific to Hector’s and Maui dolphins, New Zealand’s TMPs address risks to those species and describe
New Zealand’s efforts to achieve a reduction of incidental mortality and serious injury and to mitigate
human-related threats to ensure the dolphins long-term survival.®*® The TMP provides clear objectives to
ensure government agencies are operating collectively to achieve common goals and provides specific
details to assist New Zealand regulators in making conservation decisions to facilitate managing the
maximum acceptable level of impact for each human-induced threat for Hector’s and Maui dolphin
subpopulations. Several objectives of the TMPs related to the U.S. ZMRG concept include: ensuring that
dolphin deaths arising from fisheries threats do not exceed the maximum number of human-induced
deaths that could occur to achieve the applicable population outcome with 95% certainty; cause localized
depletion; or create substantial barriers to dispersal between subpopulations.®® The GNZ has couched its
ZMRG equivalent as a separate metric - an objective that, for Maui dolphin, is “95% of the maximum
number of dolphins the environment can support. A population outcome of 95% means that human-
induced deaths need to be as near as practicable to zero.”*?* And to reiterate, the GNZ maintains a
requirement to manage fisheries impacts to a level at or above 95% unimpacted status, which means that
“there is 95% certainty that the population will (build to and) remain above the 95% level.”3?> The GNZ
also established a population outcome for Hector’s dolphin as managing human impacts to “allow the
population to increase to a level at or above 90% of the maximum number of dolphins the environment
can support.”3%

318 See supra note 83, at § 60; see also, Fisheries New Zealand Supplemental Information in Support of Revised Decision
Memorandum and the Revised Comparability Finding to be Issued Upon Remand, New Zealand Comparability Application
Response to Questions from NMFS (November 2025), § 1.1 at §§ 12 - 13.

319 5ee supra note 248.

320 gee supra note 83, § 11.1, at § 315.

321 seeid., §11.1, at § 314. Importantly, the court faulted NMFS for not explaining “how the objective to prevent deaths of
dolphins from exceeding the population sustainability threshold and to allow the dolphin population to remain at 80% of its
unimpacted status were comparable in effect to reducing mortality and serious injuries to zero.” In follow-up engagements
between the GNZ and NMFS, the GNZ clarified that “for Maui dolphins the objectives require fisheries impacts to be managed
to a level at or above 95% unimpacted status, not 80%. The requirement to manage the fisheries impact with 95% certainty
means we [the GNZ] use the 95% confidence interval of our estimated bycatch rate to compare the calculated bycatch limit (PBR
or the PST in New Zealand’s domestic context).” See § 11.1, at § 317.

322 See id. at § 330.

323 5ee supra note 248, at 5. The TMP explains that the acceptable level of impact to Hector’s dolphins can be higher than for
Maui dolphins because of the Hector’s dolphin’s much larger population level.
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The GNZ also developed a TMP to aid in the recovery of the New Zealand sea lion. Similar to the
Hector’s and Maui dolphins TMP, the New Zealand sea lion TMP’s vision is to “promote the recovery
and ensure the long-term viability of New Zealand sea lions, with the ultimate goal of achieving ‘Not-
Threatened’ status and its stated objectives are to: “(1) halt the decline of the New Zealand sea lion
population within 5 years and (2) ensure the New Zealand sea lion population is stable or increasing
within 20 years, with the ultimate goal of achieving ‘Not Threatened’ status.”*?* Both TMPs strive to
reduce commercial fisheries interactions and their effects within defined time periods and to ensure that
rates of mortality and serious injury do not risk the long-term viability of the marine mammal species or
stock and that those rates therefore have an insignificant impact on the stocks.®2

New Zealand law requires commercial fishing regulators to reduce bycatch below the bycatch limit and
secondarily to keep it as low as possible as soon as practicable or within 20 years, which is comparable in
effectiveness to the MMPA’s requirement to work towards achieving the goal of reducing incidental
mortality and serious injury to insignificant levels approaching a zero mortality and serious injury rate.
Although New Zealand’s standard and associated timeframes for reducing incidental mortality and
serious injury may not be the exact same as the MMPA’s concept of ZMRG, the MMPA and the Final
Rule do not mandate a “like for like” standard; rather, the harvesting nation must provide sufficient
documentary evidence that it is capable of achieving comparable results as the U.S. regulatory program.
The GNZ informed NMFS that its extensive closure areas to set net fishing and trawl fishing are designed
to reduce the mean estimated bycatch rate of Maui dolphins from the two fisheries to 0.056 dolphins per
year (or one Maui dolphin every 17.8 years), and this bycatch rate is insignificant approaching a zero
mortality and serious injury rate because it is below the estimated PBR of 0.10 dolphins per year.>?® In
addition, the measures aimed at the South Island Hector’s dolphins are also designed to reduce the mean
estimated rate of Hector’s dolphin bycatch.®?” In this case, NMFS has determined that the GNZ’s laws,
policies, and current efforts to address marine mammal risks from its Export fisheries are designed to
ensure an insignificant impact on the species/stocks and therefore, achieve comparable results to NMFS’
processes aimed at achieving ZMRG.

2. The Negligible Impact Standard is Not a Relevant Consideration Because New
Zealand Does Not Authorize its Commercial Fisheries to Incidentally Take Marine Mammal
Species or Stocks

The court found that NMFS failed to mention the negligible impact standard and that there were no
citations to record evidence indicating that NMFS calculated the applicable negligible impact limit or
whether New Zealand employed a comparable method for assessing the impact of incidental death or
serious injury to the Maui dolphin population. As explained below, the MMPA’s negligible impact
standard is not applicable to NMFS’ comparability findings for New Zealand’s commercial fisheries and
even if it were, the information provided by New Zealand and other information in NMFS’ files
establishes that New Zealand’s efforts to address fishing-related risks to the Maui and Hector’s dolphin

324 see New Zealand Sea Lion/Rapoka Threat Management Plan (2017-2022). https://www.doc.govt.nz/nature/native-
animals/marine-mammals/seals/new-zealand-sea-lion/new-zealand-sea-lion-rapoka-threat-management-plan/

325 See supra note 83, § 3.3.3 at § 49 (“These plans aim to reduce fishing-related mortality to near zero and support recovery of
marine mammal populations to non-threatened status.”).

326 gpq id., 8§11.1.1, at § 323; see also, Fisheries New Zealand Supplemental Information in Support of Revised Decision
Memorandum and the Revised Comparability Finding to be Issued Upon Remand, New Zealand Comparability Application
Response to Questions from NMFS (November 2025), § 1.1 § 6 (“In areas where fishing is permitted, the likelihood of Maui
dolphin being killed in a fishing-related incident is very low (one every 17.8 years) and estimated to be at a rate that would
support the population to achieve non-threatened status as soon as practicable.”).

327 see supra note 120, § 3.
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are comparable in effectiveness to how the U.S. addresses risks to depleted species that interact with U.S.
domestic commercial fisheries.

The MMPA establishes a permitting scheme that authorizes incidental take of a marine mammal stock or
species listed under the ESA if certain statutory criteria are met.>?® The negligible impact standard is a
unique construct specific to the MMPA’s permitting scheme.®® As explained above, when a depleted
marine mammal species or stock is potentially affected by a commercial fishery, the MMPA provides that
NMFS shall allow the incidental taking of such species or stock if the incidental mortality or serious
injury from commercial fisheries will have: (i) a negligible impact on such species or stock; (ii) a
recovery plan has been developed or is being developed for a species or stock under the ESA,; and, (iii)
where it is required under Section 1387 of the MMPA, a monitoring program has been established,
vessels engaged in the fisheries are registered, and a take reduction plan has been developed or is being
developed for the species or stock.®*® The term “negligible impact”, as defined in regulation, focuses on
whether the impact resulting from the activity for which a permit is requested affects the stock’s or
species’ annual rates of recruitment or survival.>** The negligible impact process focuses on affirmatively
providing permits for incidental take of a depleted species or stock, and to the best of NMFS’ knowledge
is unique to the U.S. regulatory framework involving commercial fisheries interactions with depleted
marine mammals.

The MMPA'’s negligible impact standard is not applicable to NMFS’ comparability findings for New
Zealand’s commercial fisheries because New Zealand’s statutory framework does not authorize or permit
its commercial fisheries to incidentally take any marine mammals incidental to commercial fishing
operations.®2 Moreover, the GNZ stated that it “has no intention of issuing any permit that would allow
the incidental take of a Maui dolphin.”*** NMFS’ responsibility under the Final Rule was to determine
whether a harvesting nation’s regulatory program was comparable in effectiveness to the U.S. regulatory
program, irrespective of the status of a particular marine mammal stock or species. There is no
requirement that harvesting nations maintain the exact same regulatory scheme as prescribed under the
MMPA, section 1371(a)(5)(E) included. Since the GNZ does not authorize or permit commercial
fisheries in the manner that the U.S. does, there is no utility (or even relevance) in applying a negligible
impact process that is specific to such authorizations.

Even if there were a requirement for NMFS to evaluate whether the GNZ applied the negligible impact
standard or an effective equivalent, which NMFS does not concede, the GNZ has demonstrated it
manages commercial fisheries risks to depleted marine mammal species or stocks, such as the Maui and

328 see supra note 3 at §§ 1371(a)(5)(E) and 1387(a)(2).

329 See id. at § 1371(a)(5)(E).

330 1d. NMFS has developed criteria to inform whether it may be appropriate to authorize incidental take of depleted marine
mammals for fisheries classified as Category | or 11 fisheries on the List of Fisheries. See Criteria for Determining Negligible
Impact under MMPA Section 101(a)(5)(E), NMFS Procedure 02-204-02 (June 17, 2020) (“MMPA 101(a)(5)(E) authorizations
are required for commercial fisheries with frequent or occasional incidental M/SI of ESA-listed marine mammals.”).

331 5ee 50 CFR § 216.103 (Negligible impact is “an impact resulting from the specified activity that cannot be reasonably
expected to, and is not reasonably likely to, adversely affect the species or stock through effects on annual rates of recruitment or
survival.”).

332 See Section I11.B.1 of this Decision Memorandum referring to New Zealand’s prohibition on the “take” of marine mammals;
see also, supra note 83, § 2.3 at § 21 (“Under the NZ MMPA, government authorities have never issued a permit that authorized
the incidental take of a marine mammal during commercial fishing operations since the law prohibits it.””), § 7.2.1 at § 141 (. ..
the taking of marine mammals, without a permit, is prohibited and to do so, is an offence. No permits have been, or can be,
issued for bycatch of marine mammals because New Zealand law does not authorise the issuance of permits for incidental taking
in the course of commercial fishing.”)

333 See Fisheries New Zealand Supplemental Information in Support of Revised Decision Memorandum and the Revised
Comparability Finding to be Issued Upon Remand, New Zealand Comparability Application Response to Questions from NMFS
(November 2025), 81.1, at § 2.
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Hector’s dolphin and New Zealand sea lion, in a manner comparable in effectiveness to the U.S.
regulatory program. For example, the GNZ conducts population assessments, estimates bycatch limits for
marine mammals, estimates whether incidental mortality or serious injury of a threatened or endangered
marine mammal from commercial fishing exceeds the bycatch limits, requires monitoring of commercial
fishing activities, requires bycatch mitigation measures to reduce bycatch below the bycatch level (and in
the case of endangered species to a negligible level as quickly as possible), and it has a process to
determine if a bycatch limit is exceeded and is capable of implementing measures to address such
exceedances. Moreover, the GNZ has developed TMPs that aim to reduce fishing-related mortality to an
insignificant level and support recovery of marine mammal populations to non-threatened status. The
TMPs identify acceptable levels of fishing-related mortality for critically endangered species to help
ensure the species are able to recover and/or maintain a sustainable population limit, which is comparable
to the MMPA’s TRP process.>** While the GNZ’s processes are not identical to the U.S. regulatory
program, its strategy, as described throughout this Decision Memorandum, coincides closely with the
elements of sections 1371(a)(5)(E) and 1387 of the MMPA, which address steps the United States
pursues to manage the impacts of domestic commercial fisheries on marine mammal stocks whose
conservation status is similar to Maui and Hector’s dolphin. Therefore, NMFS finds that the goals and
objectives of New Zealand’s regulatory program are comparable in effectiveness because they are
designed to limit fishing-related impacts to low enough levels to achieve the same conservation purposes
as the negligible impact process.

3. New Zealand’s Regulatory Program is Comparable in Effectiveness as it Relates to
Other Marine Mammals that Interact with the West Coast North Island Multispecies Set Net and
Trawl Fisheries

The court found that NMFS did not address evidence or evaluate whether bycatch of marine mammal
species other than Maui dolphin exceeded U.S. standards. As explained throughout this Decision
Memorandum, the information provided by the GNZ and other information in NMFS’ files establishes
that New Zealand’s regulatory program is comparable in effectiveness to the U.S. regulatory program
because it is designed to reduce incidental mortality and serious injury of all marine mammals potentially
affected by the fisheries at issue in this litigation. (emphasis added).

The GNZ’s application materials, its supplemental responses, NMFS’ internal records, and analysis
contained herein address the GNZ’s regulatory program as it relates to all marine mammals that interact
with New Zealand’s set net and trawl fisheries. For example, the GNZ provided information showing
marine mammals affected by the North Island and South Island set net and trawl fisheries, average annual
estimated mortality and injury rates, and PBR (bycatch limit).3*® As explained earlier, the available
bycatch limits for these “other” marine mammals species or stocks have not been exceeded.®*® Also, the
vast majority of mitigation and monitoring efforts apply with equal force to other marine mammals
besides the Maui and Hector’s dolphin and the GNZ’s gear restrictions, time/area closures, and other
measures naturally offer similar protections to other marine mammal species or stocks that overlap with

334 gee supra note 83,8 7.2.1 at § 147 (defining acceptable levels of impact for Maui dolphins, Hector’s dolphins, and New
Zealand sea lions and noting that while the approaches of the U.S. and New Zealand differ, the outcome of achieving negligible
impact is comparable); see also, 16 U.S.C. § 1387(f)(addressing the fundamental purpose, objectives, and requirements of a
TRP); see also, supra note 120, § 3.3 (the GNZ explained that for Hector’s dolphins, “fisheries risk has been reduced to a low
enough level that fishing cannot be reasonably expected to, and is not reasonably likely to, adversely affect the long-term
viability of the Hector’s dolphins populations.”).

335 See supra note 83, § 6, § 14 and § 18 (Appendix C).

336 For example, fisher and observer reported marine mammal interactions for the South Island set net and inshore trawl fisheries
from 2020 - 2025 reveal that none of the bycatch limits for any of the fisheries were exceeded. See supra note 120, § 5 at § 137.
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the fisheries at issue in this case and all other fisheries regulated by the GNZ.*¥" Specifically, NMFS
found that the GNZ prioritizes fisheries for mitigation in response to reported catch of strategic stocks
(other than Maui and Hector’s dolphin), similar to the prioritization scheme envisioned under the US
MMPA 338

1. Conclusion

As noted earlier, a strict replication of the U.S. regulatory program is neither envisioned by the Final Rule
nor does NMFS require, in practice, that a harvesting nation demonstrates that it has identical measures
(i.e., a “like for like”) to qualify for a comparability finding determination. NMFS evaluates the
individual components of a harvesting nation’s regulatory program in light of the applicable regulatory
conditions in 50 CFR § 216.24(h) and ultimately balances the individual components of the harvesting
nation’s program to reach a final determination whether the program as a whole is comparable in
effectiveness to U.S. standards and is capable of achieving a comparable conservation outcome.

In this case, NMFS’s ability to conclude that New Zealand possesses a regulatory program that is
comparable in effectiveness to that of the United States was relatively straightforward principally because
it has a mature legal and regulatory system that emphasizes the importance of reducing marine mammal
bycatch across its commercial set net and trawl fisheries, the fact that the GNZ has invested significant
effort, expertise, and resources to assess the effects of its fisheries on marine mammal species/stocks and
prevent or minimize bycatch accordingly, and because the GNZ provided ample documentary evidence to
support its request for a comparability finding. The GNZ demonstrated persuasively that it satisfies each
of the regulatory conditions individually, as applicable, and that collectively its regulatory program is
comparable in effectiveness to the U.S. regulatory program and is capable of generating comparable
conservation outcomes. Not all harvesting nations are similarly situated to New Zealand and the
differences among nations and their ability to manage their commercial fisheries interactions with marine
mammals will need to be considered in future comparability findings. Ultimately, the process is designed
to be results-oriented and harvesting nations must be able to demonstrate that their regulatory program as
a whole is comparable in effectiveness to the standards applicable to U.S. domestic commercial fisheries.

337 Seeid. at § 14.2§ 14.3 (9 418 - “Combined, the trawl closures and restrictions in place to protect Maui and Hector’s
dolphins in the North and South Island cover over 12,800 square kilometres, and the set net closures cover more than 32,600
square kilometres. These are significant and provide protections to other marine mammals although they were imposed for the
purposes of reducing Hector’s and Maui dolphin bycatch.”), and § 17 (Appendix B).

338 See, e.g., NMFS’ 2025 Marine Mammal Protection Act Import Provisions Comparability Finding Application Final Report
for New Zealand (September 2025), at pps. 4-11 (discussing NMFS’ conclusions for the other non-set net and trawl New Zealand
fisheries that interact with “16 U.S.C. 1387(f)(3)” stocks (e.g., total mortality/injury, bycatch limits, bycatch mitigation measures
for the Antarctic blue whale, fin whale, sei whale, southern right whale, and sperm whale, general prohibition on use of drift net
fishing gear, and compliance with Regional Fishery Management Organization obligations).
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RECOMMENDATION

I recommend that you concur with the comparability finding determinations for the GNZ’s North Island
and South Island multi-species set-net and trawl fisheries that are the subject of the MHDD v. NMFS |
and MHDD v. NMFS Il litigation. The determinations are supported by the analysis above, the attached
documents, and other relevant materials that comprise NMFS’ Administrative Record for New Zealand’s
set net and traw| fisheries comparability findings.

| concur | do not concur Let’s discuss
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Bycatch for Hector’s and Maui dolphins

South Island

Date
1978

South Island steps and measures
The Marine Mammal Protection Act (MMPA) is introduced, establishing legal protection
for marine mammals and a framework for protection measures.

1988

Banks Peninsula on the South Island is established as the first Marine Mammal Sanctuary
under the MMPA, with measures introduced to protect Hector's dolphins:
*+  Set nets prohibitad between November-February
*  QOutside of this period, vessels may only use a single net no longer than 30
metres in length, during daylight hours, whilst attended.

1959

The Hector's dolphin (Cephalorhynchus hectori) is recognised as a threatened species
under the MMPA

2007

A Hector's and M3ui Threat Management Plan (TMP) is consulted on by the NZ
Government as a planning framework to manage human-induced threats to the
dolphins.

September
2008

Additional Marine Mammal Sanctuaries are established under the MMPA, in the South
Island in Cloudy/Clifford Bay, Caitlins Coast and Te Waewae Bay. The Banks Peninsula
Marine Mammal Sanctuary is also expandead in size.

October 2008

Further fisheries measures are introduced under the Fisheries Act 1996 to protect both
Hector's and M3ui dolphins, because of the newly developed TMP. In the South Island:
+ Set nets prohibited out to 4 nautical miles (nm) offshore on the east and south
coasts (excluding some harbours and Kaikdura Canyon).
* Commercial set nets prohibited between December-February out to 2 nm
offshore on the west coast.
*+  Trawling restricted to only low (<1 m) headline trawl nets out to 2 nm offshore
on the east and south coasts.

October 2008

Following fishing industry court challenge of the new measures, the High Court referred
the following South Island decisions back to the Minister of Fisheries and awarded
interim relief by allowing:
* Commercial set netting for butterfish {Odox pullus) within 200 metres of shore
in the northernmost part of the east coast South Island.

2011

Commercial set net restrictions as proposad in 2008 were reinstated after the original
decision was reconsiderad, except for:
+  Set netting for butterfish allowed within 200 metres of shore in the
northernmost part of the east coast South Island.

2012-13

Aerial survey of the east coast South Island Hector's dolphin population (transects cover
the east coast and north coasts)

2014

MNew population estimate for the east coast South Island Hector's delphin population

2014-15

Aerial survey of the west coast South Island Hector's dolphin population

2016

MNew population estimate for the west coast South Island Hector's dolphin population

2018

Aerial survey of the south coast South Island Hector's dolphin population

2019

New population estimate for the south coast South Island Hector's dolphin population

June 2019

A spatially explicit fisheries risk assessment for Hector's and Maui dolphins is published,
to inform the review of the TMP. ([Roberts et al. 2019)

Consultation begins on the review of the TMP.
https:/fwww.mpi.govt.nz/consultations/hectors-and-maui-dolphins-threat-
management-plan-review

August 2019

Consultation period closes on the review of the TMP.

July 2020

Minister for Oceans and Fisheries announces his decisions on the revised TMP and new
fisheries measures for Hector's and Maui dolphins in the North and South Isla nd|
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The new fisheries regulations under the revised TMP take effect. Drift nets are
prohibited in all New Zealand waters. In the South Island:
*  Set nets prohibited out to 4 nm offshore on most of the north coast (Farewell
Spit to Cape Soucis).

S *  Set net prohibitions extended:
o From four out to approximately 19 nm offshore (at its furthest point) in
Pegasus Bay and to 12 nm offshore in the Canterbury Bight region.
o From four out to 10 nm offshore in Te Waewae Bay on the south coast.
Consultation begins on further measures to protect South Island Hector's dolphins
October 2021 https://www.mpi.govt.nz/consultations/further-consultation-on-fisheries-measures-to-
protect-hectors-dolphins-in-the-south-island
December 2021 | Consultation period closes on further measures to protect South Island Hector's dolphins
Minister for Oceans and Fisheries announces his decisions on further measures to
October 2022 1
protect South Island dolphins.
Further fisheries measures are introduced under the Fisheries Act to protect South Island
Hector’s dolphins:

*  Set net prohibition extended from 4 nm out to 12 nm offshore around Banks
Peninsula on the east coast.

*  Annual fishing-related mortality limits for Hector’s dolphin are regulated in five

December 2022 local population areas: 5 in Cloudy/Clifford Bay, 7 in Kaikoura, 20 in Banks
Peninsula, 12 in Timaru, and 2 in Otago. A fishing-related mortality limit for the
south coast subpopulation was set at 3 biennially.

* A Bycatch Reduction Plan with voluntary and regulatory measures to incentivise
reduction of captures towards zero, such as escalating vessel and area-based
responses to captures.

v Ocliss On-board cameras become mandatory on all trawl vessels £32 m and set net vessels
2023 >8m on the north, east, and south coasts of the South Island, prioritised according to risk

posed to Hector's dolphins.

5 March 2025

On-board cameras become mandatory on all trawl vessels €32 m in remaining areas of
New Zealand such as the west coast of the South Island and east coast of the North
Island.

28 May 2025

On-board cameras become mandatory on all set net vessels 2Z8Bm m in remaining areas of
New Zealand such as the west coast of the South Island and east coast of the North
Island.
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West coast North Island

Date West coast North Island steps and measures

1973

The Marine Mammal Protection Act (MMPA) is introduced, establishing legal
protection for marine mammals and a framework for protection measures.

2002

The West Coast North Island population of Hecter's dolphin is formally described as a
new subspecies called Maui dolphin, Cephalorhynchus hectori maui.

2003

Following the recognition of South Island Hector's (C h. hectori) and Maui dolphins (C h.

maui) as two subspecies, the first measures are introduced under the Fisheries Act
1996 to protect Maui dolphins. Off the west coast North Island:
*  Set nets prohibited out to 4 nm offshore between Maunganui Bluff to
Parickariwa Point including Manukau Harbour entrance.
*  Trawling prohibited out to 1 nm offshore in the same area and 2 nm offshore
adjacent to harbours and river mouths.

2006

Population of M3ui dolphin estimated as 111 (95% Cl 48-252)

2007

The Hector's and Maui Threat Management Flan (TMP) is developed by the GNZ as a
planning framework to manage human-caused threats.

September 2008

Additional Marine Mammal Sanctuaries are established under the MMPA, including
ones on the West Coast North Island.

October 2008

Further measures are introduced under the Fisheries Act to protect both M3ui and
Hector's dolphins, following decisions on the newly developed TMP. Off the West
Coast North Island:
#  Set net prohibition extended out to 7 nm offshore and into Kaipara, Manukau,
Waikato, and Raglan harbour entrances.
#+  Trawling prohibition extended out to 2 nm offshore, and 4 nm between
Manukau Harbour and Port Waikato.
*  Drift nets prohibited in Waikato River.

October 2008

Following fishing industry legal challenge of the new measures, the High Court referred
decisions back to the Minister of Fisheries and awarded interim relief by allowing off
the west coast North Island:
* Commercial set netting for rig (Mustelus lenticulus) and school shark
(Galeorhinus galeus) 4-7 nm offshore and in harbour entrances, between
October to December each year.
#  The use of ring nets in Manukau harbour entrance.

2011

Commercial set net restrictions as proposed in 2008 were reinstated after the original
decision was reconsidered — commercial set netting prohibited out to 7 nm.

January 2012

Fisher reported commercial set net bycatch of a Maui or Hector's dolphin (subspecies
unknown) off Cape Egmont, Taranaki — outside existing protection areas.

March 2012

Population of M3ui dolphin estimated as 55 (35% Cl 48-69)

March 2012

Consultation on interim set net measures to manage the risk of Maui dolphin mortality
https://www.mpi.govt.nz/consultations/interim-set-net-measures-to-protect-mauis-
dolphins

Minister of Fisheries and Minister of Conservation also announce that a review of the
M3ui dolphin portion of the TMP would be brought forward and undertaken in 2012.

April 2012

Consultation on interim set net measures closes.

June 2012

Minister announces interim set net measures around Taranaki

July 2012

Following the January 2012 capture and the new lower Maui dolphin population
estimate, fisheries restrictions are introduced under the Fisheries Act while the TMP is
reviewed, Off the west coast North Island:
#  Set net prohibition extended south of Pariokariwa Point to Hawera, out to 2
nm offshore.
#  Set net vessels required to have an observer onboard when operating
between 2-7nm offshore in the same area.

September 2012

Semi-guantitative risk assessment of threats to M3ui dolphin was published
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Consultation on a review of the Maui dolphin portion of the TMP begins.
https://www.mpi.govt.nz/consultations/mauis-dolphin-portion-hectors-mauis-dolphin-

threat-management-plan

November 2012

Consultation closes on the review of the Maui dolphin portion of the TMP.

December 2013

Following the review of the Maui dolphin portion of the TMP, the Minister for Oceans
and Fisheries agrees to retain the interim set net measures on West Coast North
Island.

In addition, the Minister of Conservation decided to overlay a set net prohibition out to
7nm offshore between Pariokariwa Point to Waiwhakaiho, under the MMPA,

December 2016

Population of Maui dolphins estimated as 63 (95% Cl 57-75)

June 20159

& spatially explicit fisheries risk assessment for Hector's and M3aui dolphins is
published, to inform the review of the TMP. (Roberts et al. 2019)
Consultation begins on the review of the TMP.
https://www.mpi.govt.nz/consultations/hectors-and-maui-dolphins-threat-

management-plan-review

August 2019

Consultation period closes on the review of the TMP.

November 2019

& proof-of-concept on-board camera programme begins, requiring cameras on certain
trawl vessels =£29m and set net vessels =8m operating on the West Coast North Island
between Tauroa Point and Whanganui.

https://www.mpi.govt.nz/fishing-aguaculture/commercial-fishing /digital-monitoring-

of-commercial-fishing/on-board-cameras-for-commercial-fishing-vessels/the-2019-
proof-of-concept-for-on-board-cameras

July 2020

Minister for Oceans and Fisheries announces his decisions on the revised TMP and new
fisheries measures for Hector's and M3aui dolphins in the North and South Island

October 2020

The new fisheries regulations under the revised TMP take effact. Drift nets are
prohibited in all New Zealand waters. Off the west coast North Island:
* A fishing-related mortality limit of one Maui or Hector's dolphin is regulated in
a defined habitat zone.
*  Set net prohibition areas are extended:
o North of Maunganui Bluff to Cape Reinga, out to 4 nm offshore.
o Further into Manukau Harbour.
o Out to 12 nm offshore between Maunganui Bluff and the
Waiwhakaiho River.
o Out to 7 nm offshore between Waiwhakaiho River and Hawera.
o South of Hawera to Wellington, out to 4 nm offshore.
*  Trawling prohibition areas are extended:
o Out to 4 nm offshore in the core MAui dolphin distribution area
{Maunganui Bluff to Parickariwa Point); and
o South of Pariokariwa Point to Waiwhakaiho out to 4 nm.

2021

Population of Maui dolphins estimated as 54 (95% Cl 45-64)

August 2023

On-board cameras become mandatory on all trawl vessels £32 m and set net vessels
=8m on the West Coast North Island, prioritised according to risk posed to Maui
dolphins. This increases coverage from the proof-of concept programme.

2023

West coast North Island Electronic Menitoring {Camera) proof of concept trial
concludes. No interactions with Hector's or M3ui dolphins recorded (2020-2023)

March 2025

On-board cameras become mandatory on all trawl vessels =32 m in remaining areas of
Mew Zealand such as the west coast of the South Island and east coast of the North
Island.

May 2025

On-board cameras become mandatory on all set net vessels 28m m in remaining areas
of New Zealand such as the west coast of the South Island and east coast of the North
Island.
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Appendix B - Comparison of United States and New Zealand Laws and Regulations to Address
Marine Mammal Bycatch in Commercial Fisheries
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Appendix B - Comparison of United States and New Zealand Laws and Regulations Addressing Marine Mammal Bycatch in Commercial Fisheries

Marine Mammal Marine Mammal Marine Mammals Fisheries Act 1996 Fisheries (Commercial | Fisheries (Auckland and | Fisheries (Electronic Fisheries
Protection Act of 1972 | Protection Act of 1972 | Protection Act 1978 (Reprint 1 April 2021) | Fishing) Regulations Kermadec Areas Monitoring on Vessels) | (Fishing-related
(U.S.) Implementing (Reprint 7 August 2020) | (New Zealand) 2001 (New Zealand) Commercial Fishing) Regulations 2017 Mortality Limits of
Regulations for (New Zealand) (Version 5 January Regulations 1986 (Version 30 November | Marine Mammals and
Domestic Commercial 2022) (Reprint 1 Oct 2020) 2022) (New Zealand) Other Wildlife)
Fisheries (U.S.) and Fisheries (Central Regulations 2022
Area Commercial
Fishing) Regulations
1986 (Version at 1
October 2020)(New
Zealand)
Purpose and Aims to prevent marine Implements 16 US.C. § Provides for the Provides for the Prescribes general Prescribes regulations Prescribes regulations for | Consolidates existing
Objectives mammals from 101(a)(5)(E) and 16 conservation, protection, | utilization of fisheries regulations for governing commercial electronic monitoring on | North Island FRML while
diminishing beyond the U.S.C. § 1387 of the and management of resources while ensuring | commercial fishing in fisheries within the commercial fishing establishing FRML's for
point at which they cease | MMPA relating to the marine mammals within | sustainability. New Zealand waters (e.g.,, | Auckland and Kermadec | vessels South Island Hector’s
to be a significant taking of marine New Zealand and within | Sustainability focuses on | vessel registration and Areas and the Central dolphin populations.
functioning element in the | mammals incidental to New Zealand fisheries avoiding, remedying, or | marking, restrictions on | Area.
ecosystem and should not | certain commercial waters. Conservation mitigating any adverse fishing for certain species,
be permitted to diminish | fishing operations. 50 management strategies effects of fishing on the | conditions for certain
below their optimum CFR §229.1 and plans authorized for | aquatic environment, types of fisheries, gear
sustainable population such purposes. Section 3. | which includes the natural | restrictions, etc.
(OSP).16 USC. § and biological resources
1361(2) comprising any aquatic
ecosystem. Part 2, Section
8
Prohibits Take of Moratorium on taking Prohibits incidental taking | Prohibits taking any
Marine Mammals marine mammals with of marine mammals in the | marine mammal in or
certain enumerated course of commercial from its natural habitat or
exceptions. 16 US.C. § fishing operations except | in or from any other place
1371; 16 U.S.C. § 1372(a) | as provided by regulation. | without first obtaining a
50 CFR § 2293 permit. Section 4.
Take of Marine Marine mammals may be | Prescribes regulations that | New Zealand has neither
Mammals Permitted | taken in the course of govern the taking of issued permits nor will it
(Commercial commercial fishing marine mammals issue permits for bycatch
Fishing) operations, subject to incidental to commercial | of marine mammals
regulation. 16 U.S.C. §§ | fishing operations. 50 because New Zealand law
1371(a)(2), 1371(a)(5)(E), | CFR Part 229. does not authorize the
& 1387) issuance of permits for
incidental taking in the
course of commercial
fishing. See Fisheries
New Zealand
Supplemental Information
in Support of Revised
Decision Memorandum
and the Revised
Comparability Finding to
be Issued Upon Remand -
New Zealand
Comparability
Application (October

2025).
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Appendix B - Comparison of United States and New Zealand Laws and Regulations Addressing Marine Mammal Bycatch in Commercial Fisheries

Marine Mammal Marine Mammal Marine Mammals Fisheries Act 1996 Fisheries (Commercial | Fisheries (Auckland and | Fisheries (Electronic Fisheries
Protection Act of 1972 | Protection Act of 1972 | Protection Act 1978 (Reprint 1 April 2021) | Fishing) Regulations Kermadec Areas Monitoring on Vessels) | (Fishing-related
(U.S.) Implementing (Reprint 7 August 2020) | (New Zealand) 2001 (New Zealand) Commercial Fishing) Regulations 2017 Mortality Limits of
Regulations for (New Zealand) (Version 5 January Regulations 1986 (Version 30 November | Marine Mammals and
Domestic Commercial 2022) (Reprint 1 Oct 2020) 2022) (New Zealand) Other Wildlife)
Fisheries (U.S.) and Fisheries (Central Regulations 2022
Area Commercial
Fishing) Regulations
1986 (Version at 1
October 2020)(New
Zealand)
Objective: to Reduce Marine mammals should | Reduce the incidental Establish a maximum Enviromental principles Establishes and
Incidental Mortality | Dot be permitted to mortality or serious injury | allowable level of must be considered when consolidates FRML's for
and Serious Injury of diminish below their OSP | of marine mammals fishing-related monal%ty utilizing fisheries ) Hecto.r’s and Maui
Marine Mammals in (16 US.C. § 1361(2)); below the potential level (FRML) for marine | resources or ensuring dolphins across the North
the Course of immediate goal that biological removal level | mammals; for threatened | sustainability - these and South Island.
) . incidental kill or for a particular stock or to | marine mammals, the include: associated or
Commercial Fishing | iy gental serious injury | insignificant levels FRML "should allow the | dependent species should North Island (Maui &
Operations be reduced to apporaching a zero species to achieve a be maintained above a Hector's Dolphin)
insignificant levels mortality and serious non-threatened status as | level that ensures their = Maui dolphin habitat
approaching a zero injury rate. 50 CFR § soon as reasonably long-term viability and zone: 1 (Reg.7)
mortality and serious 229.1(g) practicable, and in any biological diversity of the
injury rate (16 USC. § event within a period not | aquatic environment South Island East Coast
1371(a)2)) exceeding 20 years . . . in | should be maintained. (Hector's Dolphin)
the case of any other Part 2, Section 9. » Cloudy Clifford zone: 5
marine mammal, shall in any fishing year (Reg.
determine a level of 9)

fishing-related mortality
which should neither
cause a net reduction in
the size of the population
nor seriously threaten the
reproductive capacity of
the species.” Section 3F

- Kaikoura zone: 7 in any
fishing year (Reg. 11)

» Banks Peninsula zone:
20 in any fishing year
(Reg. 13)

» Timaru zone: 12 in any
fishing year (Reg. 15)

= Otago zone: 2 in any
fishing year (Reg. 17)

South Island South Coast
(Hector’s Dolphin)

= South coast South Island
zone: 3 in any 2
consecutive fishing years
(Reg. 19).
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Appendix B - Comparison of United States and New Zealand Laws and Regulations Addressing Marine Mammal Bycatch in Commercial Fisheries

Marine Mammal Marine Mammal Marine Mammals Fisheries Act 1996 Fisheries (Commercial | Fisheries (Auckland and | Fisheries (Electronic Fisheries
Protection Act of 1972 | Protection Act of 1972 | Protection Act 1978 (Reprint 1 April 2021) | Fishing) Regulations Kermadec Areas Monitoring on Vessels) | (Fishing-related
(U.S.) Implementing (Reprint 7 August 2020) | (New Zealand) 2001 (New Zealand) Commercial Fishing) Regulations 2017 Mortality Limits of
Regulations for (New Zealand) (Version 5 January Regulations 1986 (Version 30 November | Marine Mammals and
Domestic Commercial 2022) (Reprint 1 Oct 2020) 2022) (New Zealand) Other Wildlife)
Fisheries (U.S.) and Fisheries (Central Regulations 2022
Area Commercial
Fishing) Regulations
1986 (Version at 1
October 2020)(New
Zealand)
Marine Mammal SARs to be based onthe | *Note - NMFS does not Authorizes and Requires adherence to any
Stock Assessment best scientific information | have implementing establishes procedures for | developed population
Reports (SAR) available and include regulations for preparing | preparing marine management plan
certain information (16 SARs; instead, it relies on | mammal population developed under the
U.S.C. § 1386(a)); the MMPA § 1386 management plans, to Marine Mammals
Review and revision of provisions and internal include certain biological | Protection Act 1978,
SARs (16 US.C. § guidelines for preparing | information about the including taking
1386(c)); Coordination SARs (e.g., NMFS species, its status, known | reasonable steps to ensure
with public and scientific | Procedural Directive fisheries interactions, and | the maximum allowable
review groups (16 U.S.C. | 02-204-01) and other best | risks caused by FRML set by the plan is
§ 1386(d)). practices tools. fishing-related mortality; | not exceeded; and
coordination with the implementing other
public and Conservation | measures deemed
Boards to inform necessary to further avoid,
preparation of plans. remedy, or mitigate any
Sections 3E & 3H adverse effects of fishing
on the relevant protected
species. Part 2, Section
15.
Vessel Registration Commercial fishing Vessels participating in Vessels fishing in New Vessels fishing in New
and Authorization vessels required to Category I and II fisheries Zealand fisheries waters | Zealand waters must mark
register and obtain required to register and required to register before | and obtain a certificate of
authorization to obtain Certificate of taking fish or aquatic life. | registration for their
incidentally take marine | Authorization. 50 CFR § Part 6, Section 103 vessel. Part 1, Sections 7
mammals. 16 US.C. § 2294 and 9

1387(c); 16 US.C. §
1371(a)(S)(E) (for
depleted marine mammal
species or stocks).
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Appendix B - Comparison of United States and New Zealand Laws and Regulations Addressing Marine Mammal Bycatch in Commercial Fisheries

Marine Mammal Marine Mammal Marine Mammals Fisheries Act 1996 Fisheries (Commercial | Fisheries (Auckland and | Fisheries (Electronic Fisheries
Protection Act of 1972 | Protection Act of 1972 | Protection Act 1978 (Reprint 1 April 2021) | Fishing) Regulations Kermadec Areas Monitoring on Vessels) | (Fishing-related
(U.S.) Implementing (Reprint 7 August 2020) | (New Zealand) 2001 (New Zealand) Commercial Fishing) Regulations 2017 Mortality Limits of
Regulations for (New Zealand) (Version 5 January Regulations 1986 (Version 30 November | Marine Mammals and
Domestic Commercial 2022) (Reprint 1 Oct 2020) 2022) (New Zealand) Other Wildlife)
Fisheries (U.S.) and Fisheries (Central Regulations 2022
Area Commercial
Fishing) Regulations
1986 (Version at 1
October 2020)(New
Zealand)
Monitoring Establishes a program to | Prescribes process for Establishes New Requires permit holders
monitor incidental establishing monitoring Zealand's observer to install electronic
mortality and serious programs, purpose of program for the purpose monitoring equipment on
injury of marine monitoring, scope and of, among other things, fishing vessels. Part 1,
mammals in the course of | type of monitoring, and collecting reliable and Section 6; specifies what
commercial fishing applicable fisheries. 50 accurate information for activities are required to
operations; observers may | CFR § 229.7 fisheries research, be monitored and
be placed on vessels, as fisheries management, information to be
necessary. 16 US.C. § and fisheries enforcement. collected (Part 1, Section
1387(d); 16 USC. § Observers may collect 9)
1371(a)(S)(E) any information on
(cross-references any fisheries resources and the
required monitoring effects of fishing methods
program established on fish, aquatic life, and
under § 1387(d) for the aquatic environment
depleted species). (including seabirds and
protected species). Part
12, Section 223
Reporting Requirement to report Requires vessel owners or | Requirement to report any | Holders of fishing permits | Commercial fisheries Permit holder is required
incidental mortality and | operators engaged in any | taking of marine may be required to keep | required to report non-fish to provide video
injury of marine commercial fishery to mammals and records and report species or protected fish recordings and associated
mammals in the course of | report all incidental circumstances information relating to the | species as required by information to authorized
commercial fishing within | mortality and serious contributing to the taking. | FRML for protected New Zealand's Fisheries officials within specified
48 hours after the end of | injury within 48 hours; Section 10; Requirement | species that has been (Reporting) Regulations timeframe following
each fishing trip. 16 identifies information to report accidental death | established under a 2017 (Reprint as at 1 Dec completion of a fishing
U.S.C. § 1387(e). requirements. 50 CFR § | or injury of marine population management | 2019) (Part 1, Section 8). trip. Part 1, Section 7
2296 mammals in the course of | plan. Part 3, Section 15
fishing (within 48 hours

after arrival of the vessel
in port). Section 16
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Appendix B - Comparison of United States and New Zealand Laws and Regulations Addressing Marine Mammal Bycatch in Commercial Fisheries

Marine Mammal Marine Mammal Marine Mammals Fisheries Act 1996 Fisheries (Commercial | Fisheries (Auckland and | Fisheries (Electronic Fisheries
Protection Act of 1972 | Protection Act of 1972 | Protection Act 1978 (Reprint 1 April 2021) | Fishing) Regulations Kermadec Areas Monitoring on Vessels) | (Fishing-related
(U.S.) Implementing (Reprint 7 August 2020) | (New Zealand) 2001 (New Zealand) Commercial Fishing) Regulations 2017 Mortality Limits of
Regulations for (New Zealand) (Version 5 January Regulations 1986 (Version 30 November | Marine Mammals and
Domestic Commercial 2022) (Reprint 1 Oct 2020) 2022) (New Zealand) Other Wildlife)
Fisheries (U.S.) and Fisheries (Central Regulations 2022
Area Commercial
Fishing) Regulations
1986 (Version at 1
October 2020)(New
Zealand)
Plans and Measures | Establish Take Reduction | Regulations implementing | Development of Authorizes development | Authorizes restrictions on | Fishing closure areas Establishes and
to Avoid or Minimize | Plans (TRP) for strategic | various TRPs for U.S. Conservation of fisheries plans. Fishery | fishing activities to (vessel size, location, and consolidates FRML's for
Risk of Bycatch stocks that interact with | commercial fisheries. Management Plans to management objectives address bycatch of finfish | season); restrictions on Hector's and Maui
certain commercial Identifies affected address, among other should support purpose and other protected trawl and set-net gear dolphins across the North
fisheries. 16 US.C. § fisheries and any things, maximum and principles of the Act; | species (e.g., closure size, configuration, type, and South Islands.
1387(f); TRP measures to reduce allowable fishing-related | strategies to achieve areas, minimum finfish method of fishing.
development and bycatch and monitor and | mortality limit for marine | fisheries management length and net mesh sizes, | Sections 4F, 5, 5F, 6, 10B
implementation subject to | report any incidental mammal species and objectives, which may establishes Maui Dolphin
funding availability and | mortality and serious recommendations on include sustainability habitat zone (Part 3A,
priority to be given based | injury of affected marine | measures to mitigate the | measures set under the Section 52D), marking of
on certain criteria (16 mammal species or fishing-related mortality | Act. Part 3, Section 11A | fishing gear, sea lion

U.S.C. § 1387(f)(3)).

stocks. 50 CFR §§ 229.31
-229.27.

of the species. Sections
3E&3F

bycatch mitigation (Part
4, Section 58C),
prohibition on use of gear
type (Part 4, Section
58D), gear restrictions in
certain areas (Part 4,
Sections 60 and 63), trawl
and set-net gear
restrictions (Part 4,
Sections 65, 66, 71).
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Appendix B - Comparison of United States and New Zealand Laws and Regulations Addressing Marine Mammal Bycatch in Commercial Fisheries

Marine Mammal Marine Mammal Marine Mammals Fisheries Act 1996 Fisheries (Commercial | Fisheries (Auckland and | Fisheries (Electronic Fisheries
Protection Act of 1972 | Protection Act of 1972 | Protection Act 1978 (Reprint 1 April 2021) | Fishing) Regulations Kermadec Areas Monitoring on Vessels) | (Fishing-related
(U.S.) Implementing (Reprint 7 August 2020) | (New Zealand) 2001 (New Zealand) Commercial Fishing) Regulations 2017 Mortality Limits of
Regulations for (New Zealand) (Version 5 January Regulations 1986 (Version 30 November | Marine Mammals and
Domestic Commercial 2022) (Reprint 1 Oct 2020) 2022) (New Zealand) Other Wildlife)
Fisheries (U.S.) and Fisheries (Central Regulations 2022
Area Commercial
Fishing) Regulations
1986 (Version at 1
October 2020)(New
Zealand)
Authority to Authorizes NMFS to Authorizes NMFS to Authorizes development | Emergency measures may
Prescribe promulgate regulations to | prescribe emergency of regulations that may be | be implemented to
Regulations implement a Take regulations where a necessary or expedient for | address a serious decline
Reduction Plan (TRP) and | commercial fishery is the protection, in the abundance or
emergency rulemaking having, or is likely to conservation, or reproductive potential of a
authority if a fishery is have, an immediate and | management of any stock or species or a
having or is likely to have | significant adverse impact | marine mammal. Section | significant adverse
an immediate and on a stock or species 28(2) change in the aquatic
significant adverse impact | regardless of whether a environment. Identifies
on a stock or species. 16 | TRP is in effect. 50 CFR types of emergency
U.S.C. §1387(f) & (g) §2299 measures that may be
prescribed, including
time/area closures,
restricting methods of
fishing, restricting the
taking of any fish or
aquatic life. Part 3,
Section 16. Also, Part 3,
Section 15(5)(b)
empowers the Minister of
Fisheries to promptly
respond to a range of
bycatch scenarios and
take immediate action to
ensure that the limit on
fishing-related mortality
is not exceeded. Such
measures may include
prohibiting all or any
fishing methods in an
area.
Enforcement and Subjects violators of the Subjects violators of the Subjects violators of the | Subjects violators of the Subjects violators of the Subjects violators of the | Subjects violators of the
Penalties Act to certain regulations to certain Act to enforcement and Act to enforcement and | regulations to regulations to regulations to
enforcement and penalty | enforcement and penalty | penalty provisions. penalty provisions. Part 5, | enforcement and penalty | enforcement and penalty | enforcement and penalty
provisions. 16 US.C. §§ | provisions. 50 CFR § Sections 9 & 23 Section 88; Part 13, provisions. Part 6, provisions. Section 24 provisions. Part 3, Section
1375, 1376 & 1377; § 229.10 Sections 228 and 252 Sections 84 and 85 26

1387(h)
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Appendix C - Bycatch mitigation measures for the North and South Island Set Net and Trawl

Fisheries

Time/area
closure
MPA/fishing
closures
Fishing
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time, etc.)
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and release
practices
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Avoid areas of
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rookeries, or
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Practice good
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Gear
Operational
Procedures
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Devices
(pingers, etc.)

Time/area
closure
MPA/fishing
closures
Fishing
practices
(i.e., move
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soak time,
etc.)

Safe
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Bottom
Trawl
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Set
Gillnet
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X
X
X
X
X
X
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X
X
X
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Appendix D - Geographic Range and Spatial Distribution of Maui Dolphins and Hector’s Dolphins

The Maui dolphin is endemic to the west coast of the North Island of New Zealand. Historically, Maui
dolphins were once distributed along the west and northern portion of the south coasts of New Zealand’s
North Island. The subspecies has undergone a historical range contraction, and based on the best
available data, the Maui dolphin’s current distribution is non-uniformly spread between Cape Reinga in
the north to Cape Egmont, Taranaki off the West Coast North Island.®** New Zealand refers to this area
as the Maui Dolphin Habitat Zone (MDHZ). The MDHZ extends along the mean high-water mark of the
West Coast of the North Island from Cape Egmont to Cape Reinga, including harbours and offshore to
the 12 nautical mile Territorial Sea boundary.3*® Within the MDHZ and between Maunganui Bluff and
Pariokariwa Point lies the core distribution area where Maui and/or Hector’s dolphins are most frequently
sighted, and where live dolphins have been genetically tested.*! See Figure 8 and Figure 9 below.

The GNZ also defines a transition zone which extends from Cape Egmont to Wellington. Historical and
other information such as DNA and intermittent public sightings and acoustic detections suggest the
occasional presence of Hector’s and/or Maui dolphins in the transition zone. However, recent public
sightings were considered to be Hector’s dolphins based on genetic sampling.®*> GNZ states that at the
time of the 2020 and 2021 Comparability Applications, no Cephalorhynchus spp. dolphins around the
North Island had ever been genetically sampled outside of the West Coast in the North Island and that the
southernmost occurrence of a confirmed Maui dolphin off the west coast North Island, in Wellington
Harbour was from a museum sample from approximately 1873.34

As detailed further below, the existence of a Maui dolphin population stock on the east coast of the North
Island has not been confirmed.3** Based on surveys and stranding records, the most recent IUCN Red
List assessment finds the Maui dolphins’ range has been restricted to the west coast of the North Island,
specifically along approximately 40 km of coastline within a few kilometres of the coast between
Manukau Harbour and Port Waikato.34

NMFS’ Endangered Species Act Status Review for Hector’s dolphin in 201734 and NMFS’ 2024 5-Year
Review for Maui dolphin and South Island Hector’s dolphin®’ mention the possible historical occurrence
of Maui dolphins on the east coast of the North Island; however, upon closer inspection, the references
cited in these reports do not support the existence of a historical Maui dolphin population in that region.
The 5-year review points to the historical review conducted by McGrath in 2020, which reports Maui and
Hector’s dolphins were widespread around the coast of the North Island, but populations started to decline
beginning in the 1960s. McGrath (2020 IN: E.C.M. Parsons 2024) notes that the genetic status of the

339 See Fisheries New Zealand, Maui Dolphins: Application for a Comparability Finding, at §2.2 (September 2020); see also,
supra note 83 at Part 1, § 267.
340 gee supra note 146, at 8.

341 5ee supra note 83, § 10.2.1 at § 258 (“The ‘core’ range is estimated to include approximately 83% (summer) and 76%
(winter) of the dolphin distribution (excluding harbors).”).

342 506 id. § 10.2.4 at § 262.
343 See id. § 10.2.4. at 9 268.
344 5ee id. at § 10.2.4. at §9 267-268.

345 Constantine, R. 2023. Cephalorhynchus hectori ssp. Maui. The ITUCN Red List of Threatened Species 2023:
https://dx.doi.org/10.2305/IUCN.UK.2023-1.RLTS.T39427A50380174.en

346 Manning and Grantz 2017. Endangered Species Act status review report for Hector’s dolphin (Cephalorhynchus hectori).
Report to the National Marine Fisheries Service, Office of Protected Resources, Silver Spring, Maryland. Available at:
https://www.fisheries.noaa.gov/resource/document/status-review-report-hectors-dolphincephalorhynchus-hectori.

347 parsons, E.C.M. 2024. 5-Year Review. Maui’s dolphin (Cephalorhynchus hectori maui) South Island Hector’s dolphin
(Cephalorhynchus hectori hectori).
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individuals along the east coast of the North Island is unknown.®*® Additionally, Stephenson et al.’s
spatial distribution model focuses on modeling cetacean distributions based on available data, but does
not specifically address the presence or absence of Maui dolphins in that region.®*°

Although there have been a few sightings of dolphins off the east coast of the North Island, these
sightings are consistent with transient Hector’s or Maui dolphins moving through the area rather than a
resident population. Apart from the recognized core range of Maui dolphins, to date there is no evidence
of a resident dolphin stock of either subspecies (Maui or South Island Hector’s dolphins) in other areas of
the North Island.®° There are no verified sightings of breeding aggregations or newborn calves nor do
the sightings conform to any predictable seasonal patterns, which would be indications of a resident
population.®?

Recent information regarding Maui dolphin use of West Coast North Island harbors indicates minimal use
of harbor interiors by Maui/Hector's dolphins based on several data sources, including acoustic detections,
research sightings, and validated public sightings.®*? The upper reaches of the harbors in the North Island
are intertidal, have extensive sand banks, and are a transition area into inlets and river systems. Infrequent
use of harbor mouths, particularly at Manukau and Kaipara Harbors, is supported by research, public
sightings, and acoustic monitoring. However, a cluster of shallow, estuarine/river-based sightings in 2025
suggests some individuals might venture further into harbors and rivers under poorly understood
conditions.®*3

The Hector’s dolphin inhabits three discrete locations on the western, eastern, and southern coasts of the
South Island. See Figure 10. They are most abundant off the east (between Marlborough Sounds and
Otago Peninsula) and west coasts (between Jackson Bay and Kahurangi Point) of the South Island and
there is also a genetically discrete population on the south coast of the South Island in Te Waewae Bay.**
High numbers of Hector’s dolphins are found in the east and west coasts of the South Island and relatively
low densities on the north and south coasts.®*® Studies have also found that small numbers of Hector’s

348 McGrath, G. 2020. The history of New Zealand/ Aotearoa dolphins Cephalorhynchus hectori: abundance and distribution.
MSc thesis. Otago University, Dunedin, New Zealand.

349 Stephenson F, Goetz K, Sharp BR, Mouton TL, Beets FL, Roberts J, MacDiarmid AB, Constantine R, Lundquist CJ. 2020.
Modelling the spatial distribution of cetaceans in New Zealand waters. Diversity and Distributions 26: 495-516.

350 see Fisheries New Zealand, Supplemental Information in Support of Revised Decision Memorandum and the Revised
Comparability Finding to be Issued Upon Remand, New Zealand Comparability Application (October 2025), § 10.2.4 at §9 268
& 269 (Confirmation of two Cephalorhynchus spp. Dolphins sighted off Firth of Thames (northeast North Island) as Hector’s
dolphins via genetic analysis).

%1 See id. at Part 1, § 272.

352 Roberts, J. (2025). Harbour use by Maui/Hector’s dolphin and commercial net fisheries. New Zealand Aquatic Environment
and Biodiversity Report No. 363. 56 p. The GNZ stated that the best available information on Hector’s/Maui dolphin use of
West Coast North Island harbors is from Roberts, J. (2025); see also, Fisheries New Zealand, Maui dolphin: Supplementary
Information - Monitoring Programme - Application for a Comparability Finding (December 2022), § 2.1.2, at p. 6 (“. . . the
spatial habitat model estimates that approximately 2.7% (summer) and 1.2% (winter) of the Maui dolphin distribution falls within
the harbours. The harbours are adjacent to the core Maui dolphin distribution area. Within the harbours, the estimated
distribution is more strongly concentrated near the mouths of the harbours. In the interior and upper reaches of the harbours, the
distribution model predicts extremely low dolphin densities (consistent with rare intermittent presence).”).

353 5ee Roberts, J. (2025). Harbour use by Maui/Hector’s dolphin and commercial net fisheries. New Zealand Aquatic
Environment and Biodiversity Report No. 363. 56 p.

354 See Parsons, E.C.M., Maui’s dolphin (Cephalorhynchus hectori maui) and South Island Hector’s dolphin (Cephalorhynchus
hectori hectori) - 5-Year Review: Summary and Evaluation (2024), at § 2.4.1.; see also, AEBAR 2021: Protected Species: Ch. 6
- Hector’s and Maui Dolphins, Technical Summary, § 6.2.4.

355 See supra note 120, § 2.1.2 at § 25.
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dolphins have been known to overlap with Maui dolphins as far north as the Manukau Harbor, which
confirm the occurrence of at least occasional long distance dispersal by Hector’s dolphins. 3

Hector’s dolphins typically inhabit shallow waters close to shore, including harbors and bays and in open
coastal waters and there are also differences in daily and seasonal distribution patterns in different
locations.®®” The observations, including seasonal inshore-offshore movement patterns, are largely
consistent with the predictions of Hector’s dolphin spatial distribution models reflecting habitat
preference functions fitted to Hector’s dolphin aerial survey observations.®*® Specifically, higher Hector’s
dolphin estimates are estimated in areas close to shore where the water is highly turbid and the offshore
limit of higher dolphin-density area corresponds mostly to the 50-meter depth contour.®*® Additional
information regarding Hector’s dolphin range and spatial distribution is contained in NMFS’s 5-Year
Status Review for Maui and Hector’s dolphins.

356 gee id.; see also, Parsons, E.C.M., Maui’s dolphin (Cephalorhynchus hectori maui) and South Island Hector’s dolphin
(Cephalorhynchus hectori hectori) - 5-Year Review: Summary and Evaluation (2024), at § 2.3.1.3 (“Altogether at least eight SI
Hector’s dolphins have been reported from the west coast of the North Island, four of which were amongst Maui’s dolphins
(Hamner et al. 2014; Baker et al. 2016; Constantine 2021)”).

357 see id. (Sightings of different Hector’s dolphin subpopulations range from close to shore (within 4-6 nm) out to 22 nm
offshore within the 50 meter depth contour).

38 See id.

359 5ee supra note 120, § 2.1.2 at § 24.
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Figure 8: Live Maui/Hector’s sightings in the North Island between 2000 and 2025 with DNA
confirmation of subspecies. Red circles = Maui dolphin — haplotype G; Blue triangle = Hector’s
dolphin — haplotype I, J, or C; Grey cross = subspecies unknown.
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Figure 9: Maui Dolphin Habitat Zone spanning from Cape Reinga in the north to Cape Egmont,
Taranaki off the West Coast North Island
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Figure 10: Estimated (winter) spatial distribution of Hector’s dolphins, including validated public sightings
(summer sightings in yellow, winter sightings in blue). The 50 and 100-meter depth contours are also shown.
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Appendix E - Hector’s and Maui Dolphin Marine Mammal Sanctuaries
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