
 

 

 
   

 
 

     
   
     

      
     

          
 

      
          

        
  

 
 

  
 

              
               

              
             

             
    

 
               

            
                  
               

                
                    

              
              

                
              

          
         

 
             

             

 
     

STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
S ilver Spring, MO 20910 

April 8, 2026 

MEMORANDUM FOR: Eugenio Piñeiro Soler 
Assistant Administrator 

for Fisheries 

FROM: Alexa Cole 
Director, Office of International Affairs, 

Trade, and Commerce 

SUBJECT: Reconsideration of Comparability Finding Determinations for Swimming 
Crab Fisheries from Vietnam, Indonesia, Sri Lanka, and the Philippines 
under the Marine Mammal Protection Act (MMPA) Import Provisions – 
DECISION MEMORANDUM 

I. SUMMARY 

The Marine Mammal Protection Act (“MMPA”) precludes the import of fish and fish products caught 
with commercial fishing technology that results in the incidental kill and or serious injury of marine 
mammals in excess of U.S. standards. Regulations issued to implement the MMPA import provisions 
require exporting nations to receive a finding that their regulatory program for marine mammal bycatch 
mitigation in each fishery is comparable in effectiveness to the United States’ program for regulating 
marine mammal bycatch. 

On September 2, 2025, NMFS published a Notice in the Federal Register announcing the agency's final 
comparability findings for the entire group of harvesting nations (135 nations covering approximately 
2,500 fisheries) seeking to export fish and fish products to the United States. As part of its findings, 
NMFS concluded that the swimming crab fisheries in Vietnam, Indonesia, Sri Lanka, and the Philippines 
were not comparable in effectiveness to the U.S. regulatory program and imposed an import ban on 
swimming crab fish and fish products to go into effect on January 1, 2026. Prior to that date, a lawsuit 
was filed by the National Fisheries Institute and others challenging NMFS’ findings and the parties 
ultimately executed a settlement agreement and filed a joint stipulation of dismissal, whereby NMFS 
agreed to consult with the harvesting nations, permit them to provide additional information related to the 
swimming crab fisheries subject to the lawsuit, review any new information provided, and reconsider its 
prior decisions and issue new comparability finding determinations for the harvesting nations’ swimming 
crab fisheries on or before May 11, 2026.1 

This document describes the MMPA import provisions comparability finding process, the U.S. regulatory 
program governing the incidental mortality and serious injury of marine mammals associated with 

National Fisheries Institute, et al. v. United States, et al., Case No. 1:25-cv-00223 (CIT). 1 
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domestic commercial fisheries, and includes new comparability finding determinations for the swimming 
crab fisheries in Vietnam, Indonesia, Sri Lanka, and the Philippines.2 

II. BACKGROUND 

The MMPA requires the United States to ban the importation of fish or fish products that have been 
caught with commercial fishing technology that results in the incidental kill or incidental serious injury of 
marine mammals in excess of U.S. standards.3 For purposes of applying 16 U.S.C. §1371(a)(2), the 
MMPA states that the Secretary of Commerce shall insist on reasonable proof from the government of 
any nation from which fish or fish products will be exported to the United States of the effects on marine 
mammals of the commercial fishing technology in use for such fish or fish products exported from such 
nation to the United States.4 The MMPA also states it is unlawful to import into the United States any 
fish if such fish was caught in a manner which the Secretary of Commerce has proscribed for persons 
subject to the jurisdiction of the United States, whether or not any marine mammals were in fact taken 
incidental to the catching of the fish.5 The prohibition includes, among other things, the intentional 
killing or serious injury of marine mammals in the course of commercial fishing. 6 

NMFS published the MMPA Import Provisions Final Rule (“Final Rule”) in 2016. 7 The Final Rule 
established a process to evaluate a harvesting nation’s regulatory program concerning the incidental and 
intentional mortality and serious injury of marine mammals in fisheries operated by nations that export 
fish and fish products to the United States. Harvesting nations’ commercial fisheries are required to be 
classified as either “Exempt”8 or “Export”9 fisheries based on the risk of marine mammal bycatch (i.e., 
entanglement or capture) in fishing gear. This list of Exempt and Export fisheries, known as the List of 
Foreign Fisheries (LOFF), was last updated in 2020 and currently consists of approximately 1,400 Export 
fisheries and 1,100 Exempt fisheries totaling approximately 2,500 fisheries across 135 nations. 

Fish and fish products from Export and Exempt fisheries identified in NMFS’ LOFF may only be 
imported into the United States if the harvesting nation has applied for, and NMFS has issued, a 
comparability finding based on the processes and conditions identified in the Final Rule. As described in 
more detail below, NMFS evaluates harvesting nations’ laws, policies, and regulatory programs to 

2 The Export fisheries subject to the current action are:  Vietnam (Fishery ID 2988, subsequently divided into Fishery ID 13164 

(blue swimming crab, bottom gillnet gear); Fishery ID 13206 (blue swimming crab, pots/traps gear); Fishery ID 13204 (red 

swimming crab, bottom gillnet gear); Fishery ID 13205 (red swimming crab, pots/traps gear)); Philippines (Fishery ID 2129 and 

2130); Indonesia (Fishery ID 12391); and Sri Lanka (Fishery 2705). 
3 See 16 U.S.C. § 1371(a)(2). 
4 See id. at § 1371(a)(2)(A). 
5 See id. at § 1372(c)(3). 

6 See id. at § 1387(a)(5); see also, 50 CFR § 229.3(f). 
7 See 81 Fed. Reg. 54390 (August 15, 2016) (Final Rule Implementing the Fish and Fish Product Import Provisions of the Marine 

Mammal Protection Act). 
8 An “Exempt” fishery is a foreign commercial fishery determined by NMFS to have a remote likelihood of, or no known, 

incidental mortality and serious injury of marine mammals in the course of commercial fishing operations. See 50 CFR § 216.3.  
Exempt fisheries are considered to be the functional equivalent to Category III fisheries under the U.S. regulatory program. 
9 An “Export” fishery is a foreign commercial fishery determined by NMFS to have more than a remote likelihood of incidental 
mortality and serious injury of marine mammals in the course of commercial fishing operations. See 81 Fed. Reg. 54390, 54413. 
Export fisheries are considered to be the functional equivalent to Category I and II fisheries under the U.S. regulatory program. 
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determine whether they are “comparable in effectiveness” to the U.S. regulatory program, meaning that 
the harvesting nations’ regulatory program effectively achieves comparable results to the U.S. regulatory 
program. The MMPA neither defines “U.S. standards” nor does it identify any specific measures that 
NMFS must consider in the context of evaluating a harvesting nation’s commercial fishing operations 
pursuant to 16 U.S.C. §1371(a)(2)(A). NMFS determined, therefore, that for purposes of implementing 
16 U.S.C. §1371(a)(2), U.S. standards are those set out for domestic commercial fisheries under 16 
U.S.C. §1386 and 16 U.S.C. § 1387 of the MMPA.10 

Comparability findings are fishery-specific, not nation-specific, so a nation that is denied comparability 
findings for some of its fisheries is permitted to continue exporting fish or fish products to the United 
States from any fishery that receives a comparability finding. All final comparability findings are 
published in the Federal Register and, in cases where NMFS denies or terminates a comparability finding 
for a fishery, it will coordinate with the Secretaries of Treasury and Homeland Security to id entify and 
prohibit the importation of fish and fish products into the United States. 

A detailed description of the Final Rule, the comparability findings application and decisionmaking 
process, the U.S. regulatory program governing the take of marine mammals incidental to domestic 
commercial fisheries, and the practical challenges of regulating marine mammal interactions across U.S. 
commercial fisheries is included in two recent NMFS decision documents, which have been incorporated 
herein by reference.11 

A. NMFS’ Comparability Findings for 135 Nations and Covering Approximately 
2,500 Fisheries 

On September 2, 2025, NMFS announced comparability finding determinations in the Federal Register 
for approximately 2,500 fisheries in 135 nations seeking to export fish and fish products to the United 
States.12 A total of 240 fisheries from 46 nations were denied comparability findings and import bans for 
each of these denied fisheries became effective on January 1, 2026. 

Included in those 240 fisheries denied comparability findings, NMFS denied comparability finding 
applications for the five swimming crab fisheries in Vietnam, Indonesia, Sri Lanka, and the Philippines. 13 

The denials were based on one or more of the following reasons: the harvesting nation(s) allowed the use 
of fishing gear (e.g., gillnet, other entangling nets, or pots/traps) that has a high risk of interacting with 

10 See 80 Fed. Reg. 48172, 48188 (August 11, 2015) (Proposed Rule Implementing the Fish and Fish Product Import Provisions 

of the MMPA) (“Alternative 2 would require harvesting nations . . . to demonstrate comparability with U.S. standards under 

sections 117 and 118 of the MMPA.”); see also, supra note 7 at 54410 (“Overall, the preferred alternative in the EA sets the U.S. 
import standards for harvesting nations as the same standard for U.S. commercial fishing operations to reduce incidental 

mortality and serious injury of marine mammals with flexibility for comparability in effectiveness.”). 
11 See Issuance of Marine Mammal Protection Act (MMPA) Comparability Findings - Decision Memorandum (July 3, 2025) and 

Comparability Findings for New Zealand’s North and South Island Multi-species Commercial Set Net and Trawl Fisheries -

Decision Memorandum (March 2, 2026). 
12 See 90 Fed. Reg. 42395 (September 2, 2025); see also, individual harvesting nation reports at: 

https://www.fisheries.noaa.gov/international-affairs/marine-mammal-protection-act-comparability-finding-determinations-

harvesting 
13 See id.; see also, https://www.fisheries.noaa.gov/international-affairs/marine-mammal-protection-act-comparability-finding-

determinations-harvesting 
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marine mammals (especially marine mammals considered to be a 16 U.S.C. § 1387(f)(3) stock 14), the 
harvesting nation(s) did not implement sufficient bycatch reporting, the harvesting nation(s) had 
inadequate data collection on marine mammal bycatch, bycatch limits for 16 U.S.C. § 1387(f)(3) stocks 
were likely being exceeded by the harvesting nation’s swimming crab fisheries, and/or the harvesting 
nation(s) did not provide sufficient information concerning their mitigation measures and whether they 
are likely to reduce marine mammal bycatch below bycatch limits.15 NMFS informed each nation of the 
denials and import bans were implemented effective January 1, 2026. 

B. Litigation History 

On October 9, 2025, the National Fisheries Institute and other seafood industry groups filed a lawsuit 
challenging the government's denial of the MMPA comparability findings and import prohibitions for 240 
commercial fisheries across 46 nations.16 The plaintiffs argued the determinations “lacked reasoned 
explanation, fishery-specific evidence, or consideration of the devastating domestic and international 
economic consequences . . . [and] NOAA’s blanket denial of [Comparability Findings] constitutes 
arbitrary and capricious decision-making within the meaning of the Administrative Procedure Act.” In 
particular, plaintiffs focused on NMFS’ comparability finding denials associated with Vietnam’s, 
Indonesia’s, Sri Lanka’s, and the Philippines’ blue swimming crab fisheries. 

On October 31, 2025, the court entered an order ratifying the parties’ settlement agreement and joint 
stipulation of dismissal. The main elements of the settlement agreement and stipulation of dismissal 
included the following: (1) the court stayed the January 1, 2026, import ban effective date for the five 
swimming crab fisheries located in Vietnam, Indonesia, Sri Lanka, and the Philippines; (2) NMFS agreed 
to reconsider its September 2, 2025, findings for these fisheries after reviewing any additional information 
received; (3) NMFS agreed to accept additional information from the harvesting nations, plaintiffs, and 
other interested parties as part of the reconsideration process; and (4) NMFS agreed to determine whether 
new comparability findings for the harvesting nations were appropriate and make a decision on or before 
May 11, 2026. 

III. COMPARABILITY FINDINGS 

A. Determining Comparability under the Final Rule is a Fact-Specific Inquiry that Requires 
Consideration of a Harvesting Nation’s Entire Program for Managing its Commercial 
Fisheries’ Interactions with Marine Mammals 

14 A 16 U.S.C. § 1387(f)(3) stock/species is one that is considered to be either an endangered marine mammal species/stock or a 

species/stock that (a) experiences a level of incidental mortality and serious injury that exceeds the potential biological removal 

(PBR) level, (b) has a small population size, and (c) is declining most rapidly.  In particular, NMFS analyzed potential effects to 

16 U.S.C. § 1387(f)(3) stocks/species in two distinct ways:  (1) whether the individual stock/species faces a high risk of 
extinction; or (2) whether the individual stock/species satisfies the criteria directly above in (a) - (c) in this footnote.  In the 

former case, NMFS was particularly concerned about those species/stocks that are at a more immediate risk of extinction, which 

NMFS described in the analyses as “at a high-risk of extinction”. 
15 A “bycatch limit” means the calculation of a potential biological removal level for a particular marine mammal stock, as 
defined in § 229.2 of this chapter, or comparable scientific metric established by the harvesting nation or applicable regional 

fishery management organization or intergovernmental agreement. See 50 CFR § 216.3. 
16 See supra note 1. 
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Marine mammal bycatch in commercial fisheries is a multi-faceted and multi-dimensional problem that 
has challenged the global commercial fishing industry and governments alike. Notwithstanding the 
extensive research, scientific reports, proposed solutions, and government efforts, bycatch continues to be 
one of the “leading sources of human-caused mortality for marine mammals [and] has contributed to 
substantial declines of many marine mammal populations and species.” 17 Nations like the United 
States, New Zealand, Canada, and several European Union nations have more mature and comprehensive 
legal frameworks to prevent or reduce marine mammal bycatch associated with their commercial 
fisheries. These nations often possess the financial and technical resources to prepare marine mammal 
stock assessments, study marine mammal distribution and abundance in their waters, employ measures to 
reduce bycatch, and observe when, where, and under what circumstances marine mammals may be caught 
in commercial fishing gear. In contrast, many other nations - particularly those in the developing world -
are not similarly situated. They often lack resources and expertise (legal, financial, technical, and 
otherwise) to conduct marine mammal abundance and distribution surveys and to address marine 
mammal mortality and serious injury due to commercial fisheries operations. The reality is that many 
nations are not capable of devoting the same level of attention and resources to prevent or mitigate 
bycatch. NMFS recognizes that different conditions exist in each nation, and that it is not possible to 
apply a single, uniform standard and set of measures for regulating marine mammal bycatch, conducting 
monitoring, performing stock assessments, etc., and attempting to apply a “one size fits all” strategy is 
neither reasonable nor expected under the MMPA, the Final Rule, or international law. 18 

The comparability finding process was designed to be iterative because NMFS assumed that harvesting 
nations would be at different stages in their efforts to regulate commercial fisheries bycatch of marine 
mammals and would need time and support to build capacity.19 NMFS’ actions are also required to be 
consistent with international law, specifically the World Trade Organization (WTO) General Agreement 
on Tariffs and Trade (GATT).20 International law requires NMFS to take into account different 
conditions that may occur in other harvesting nations’ fisheries or whether those nations have 
implemented measures that may achieve a similar conservation end as the MMPA provisions applicab le 
to U.S. fisheries.21 In that regard, NMFS took a results-oriented approach and explained that it would 

17 See, e.g., Wade, et al. (2021), “Best Practices for Assessing and Managing Bycatch of Marine Mammals”. Frontiers in Marine 
Science 8:757330. doi: 10.3389/fmars.2021.757330; see also, Moore, J.E, Heinemann, D, Francis T.B, et al. (2021) Estimating 
Bycatch Mortality for Marine Mammals: Concepts and Best Practices. Frontiers in. Marine Science. 8:752356. doi: 

10.3389/fmars.2021.752356. 
18 See e.g., the General Agreement on Tariffs and Trade of 1994, Art. XX.    

19 A detailed description of the Final Rule, the comparability finding application and decisionmaking process, the U.S. regulatory 

program governing the take of marine mammals incidental to domestic commercial fisheries, and the practical challenges of 

regulating marine mammal interactions across U.S. commercial fisheries is included in two recent NMFS decision documents, 
which have been incorporated herein by reference. See Issuance of Marine Mammal Protection Act (MMPA) Comparability 

Findings - DECISION MEMORANDUM (July 3, 2025) and Comparability Findings for New Zealand’s North and South Island 

Multi-species Commercial Set Net and Trawl Fisheries - DECISION MEMORANDUM (March 2, 2026). 
20 See supra note 7 at 54408 (Response to Comment 67: “Agency actions and recommendations under this final rule will be in 

accordance with U.S. obligations under applicable international law, including the WTO Agreement.  Included in NMFS’ 

approach is its intention to regulate in a fair, transparent, and non-discriminatory manner and to make determinations based on 

the best available science.”). 
21 See supra note 18 at Art. XX chapeau.  Compare Appellate Body Report on United States – Import of Certain Shrimp and 

Shrimp Products, para. 162-164 (finding that U.S. application of sea turtle import program was constituted arbitrary and 

unjustifiable discrimination because it was applied in a "rigid and unbending" manner) with Appellate Body Report on United 

States – Import Prohibition of Certain Shrimp and Shrimp Products, Recourse to Article 21.5 of the DSU by Malaysia. 
WT/DS58/AB/RW, adopted November 21, 2001, para. 144 (upholding subsequent challenge to shrimp importation program 
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evaluate whether a harvesting nation that seeks to export fish and fish products to the United States 
maintains a regulatory program that is “comparable in effectiveness” (not identical) to the U.S. regulatory 
program, meaning that the regulatory program effectively achieves comparable results to the U.S. 
regulatory program.22 NMFS does not demand regulatory mimicry, but instead evaluates a harvesting 
nation’s overall program to gauge whether the elements of its program, either individually or in 
combination, are capable of effectively achieving desired conservation outcomes, especially for marine 
mammal species/stocks whose conservation status is precarious.23 

NMFS applied the framework established by the Final Rule to ascertain whether the harvesting nations 
had laws, regulations, and processes in place to address incidental mortality and serious injury of marine 
mammals in the course of their commercial fisheries operations and whether their regulatory programs 
were comparable in effectiveness to the United States’ regulatory program. NMFS’ understanding of 
how harvesting nations addressed marine mammal bycatch was based primarily on the “reasonable proof” 
they were required to submit pursuant to the MMPA and the Final Rule and whether they could sustain 
their burden of proof.24 The term “reasonable proof” is not defined by the MMPA. NMFS explained in 
its Final Rule that it will, “as a matter of practice, use the best scientific information available” to evaluate 
a harvesting nation’s regulatory program for a given export fishery and that harvesting nations must 
provide NMFS with documentary evidence of “sufficient detail, quality, and reliability.”25 The Final Rule 
also indicates that NMFS was aware that harvesting nations would experience difficulty providing 
documentary evidence of “sufficient detail, quality, and reliability,” particularly because data would be 
incomplete, lacking, or unquantifiable. NMFS also stated that it would “only make its comparability 

because the United States looked to whether the other nations’ regulatory programs were "comparable in effectiveness" to the 
U.S. program rather than essentially the same, thereby allowing for "sufficient flexibility" to avoid a finding of "arbitrary or 

unjustifiable discrimination.” 
22 See supra note 10 at 48175 (“NMFS is not proposing to require that a harvesting nation match every aspect of the U.S. 

regulatory program to obtain a comparability finding for an export fishery. Instead, the conditions allow for flexibility in granting 

a comparability finding to programs that effectively achieve comparable results to the U.S. regulatory program even where they 

use different mechanisms to do so.”); see also, supra note 7 at 54401 (Response to Comment 36 “In using the terms ‘comparable 
in effectiveness’ NMFS means that the regulatory program effectively achieves comparable results to the U.S. regulatory 

program. This approach gives harvesting nations flexibility to implement the same type of regulatory program as the United 

States or a program that is completely different but achieves the same results.”) and 54410 (describing NMFS’ Preferred 

Alternative 2). 
23 NMFS recognizes that harvesting nations’ resources vary and that not all will be able to develop and implement programs that 
are comparable in scale, scope, and breadth.  In the case of marine mammal monitoring and bycatch data collection, for example, 

existing literature describes the significance of scientific observer programs for purposes of gathering accurate data, assessing 

compliance of required mitigation measures, and estimating the efficacy of such measures, among other things.  But the literature 
also explains that scientific observer programs tend to be expensive and difficult to implement, which could pose real challenges 

for, and even preclude, harvesting nations from using such techniques to acquire the best information possible.  Alternative 

approaches and data types are available when scientific observer programs are infeasible or impractical, although such alternative 

approaches have their own limitations and challenges in terms of the accuracy, rigor, and robustness of data collection and 

analysis. See supra note 17 (Moore, et al. at 3). All of these factors need to be taken into account when performing a 
comparability finding analysis. 
24 See supra note 3 at § 1371(a)(2)(A) (the Secretary “shall insist on reasonable proof from the government of any nation from 
which fish or fish products will be exported to the United States of the effects on ocean mammals of the commercial fishing 
technology in use for such fish or fish products exported from such nation to the United States.”); see also, supra note 7 at 54405 

(Comment 53 and Response - responding to comments regarding the requirement that a harvesting nation maintains the burden of 

proof to provide information to NMFS)). 
25 See supra note 7 at 54406 (Response to Comment 56). 
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finding determinations based on the information provided by the nation, and any other readily available 
information, taking into consideration scientific uncertainty.”26 

Ultimately, NMFS developed a step-wise process to review the harvesting nations’ regulatory programs 
in light of a comparable prioritization scheme that exists under the MMPA and its implementing 
regulations.27 NMFS evaluated each application based on the best scientific information available and 
attempted to draw reasonable inferences based on the readily-available data, even when such data were 
imperfect, or exercised reasonable judgment in cases where no data existed.28 

B. Comparability Findings for Vietnam, Indonesia, Sri Lanka, and the Philippines 

Vietnam, Indonesia, Sri Lanka, and the Philippines have only recently begun to implement marine 
mammal bycatch regulatory programs. While these harvesting nations may not have identical regulatory 
programs to the United States, each has demonstrated that it carries out an iterative process to understand 
and address marine mammal bycatch in its commercial fisheries, which is similar to how the U.S. 
program to address marine mammal bycatch across its domestic commercial fisheries has developed over 
the past 40 years. 

NMFS consulted with the four harvesting nations and each was encouraged to submit additional 
information pertaining to the swimming crab fisheries identified in the NFI, et al. v. NMFS, et al. lawsuit. 
In some cases, the harvesting nations provided more detailed descriptions of information previously 
provided for the comparability finding applications, or in other cases, they provided evidence indicating 
that new laws, regulations, or initiatives related to the swimming crab fisheries and marine mammal 
interactions were enacted after the September 2025 comparability findings determinations. NMFS also 
engaged directly with each harvesting nation to request additional details and clarification concerning the 
information provided. In addition to the information provided to NMFS, Vietnam and the Philippines 
requested technical consultations for further discussion, which NMFS held with these nations in 
December 2025 and January 2026, respectively. NMFS also received information from industry 
associations and non-governmental organizations addressing issues related to the economic impact of the 
swimming crab embargo on seafood supply chains, fishery-specific efforts undertaken in each harvesting 
nation, marine mammal bycatch issues in the swimming crab fisheries and concerns that the swimming 
crab fisheries continue to fail to meet U.S. bycatch standards and warrant an immediate ban under the 

26 See id. (Response to Comment 55). Information that was “readily available” to NMFS during the comparability finding 

process included the information physically held by any office within NMFS (i.e., hard copy format) and any information stored 
electronically in databases routinely consulted by NMFS in the ordinary course of its work. It did not include information 

provided to NMFS outside public notice and comment periods unless the information was from one of the harvesting nations and 

was required by NMFS in making its findings. 
27 The U.S. domestic regulatory program prioritizes action based on the risks presented to marine mammals by different 

fisheries. As explained in this Decision Memorandum, the MMPA establishes a process for prioritizing the development and 

implementation of regulations to address marine mammal incidental mortality and serious injury in those fisheries that carry 

specific risks to strategic stocks that interact with Category I or II fisheries. 
28 Specifically, NMFS is required to “draw reasonable conclusions regarding the fishery based on readily available information” 
in those cases where a harvesting nation provides insufficient documentary evidence in support of its application. See 50 CFR § 

216.24(h)(6)(ii); see also, 80 Fed. Reg. 48172, 48178 (August 11, 2015) (noting that the Assistant Administrator may rely on 

other information such as indirect evidence of bycatch in the fishery or information from analogous fisheries if a harvesting 
nation does not provide sufficient relevant information). 
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MMPA. NMFS considered the information provided by all of these organizations. NMFS also 
conducted its own research to ensure it had the most recent and best available data to inform its analyses. 

NMFS took into account the four nations’ current efforts to address the problem of marine mammal 
bycatch from their respective swimming crab fisheries, the practical challenges of doing so and any 
improvements they may have made to their regulatory programs since the September 2025 denial of 
comparability findings. NMFS considered the applicable regulatory conditions in 50 CFR § 216.24(h)(6) 
and (7)29, paying particular attention to the following as part of the reconsideration process: 

● Does the harvesting nation’s laws, regulations, and/or policies mandate strategies to effectively 
inform and address marine mammal bycatch across the swimming crab fisheries? 

● Does the harvesting nation understand the potential overlap and co-occurrence of the swimming 
crab fisheries and marine mammals? 

● Does the harvesting nation mandate, by legislation or regulation, that owners or operators of 
fishing vessels report all incidental mortality and injury of marine mammals in the course of the 
swimming crab fisheries?30 

● Is marine mammal bycatch monitoring currently occurring in the swimming crab fisheries and 
has the nation indicated a concerted effort to further investigate and address marine mammal 
bycatch in its fisheries?31 

● Does the nation have “16 U.S.C. § 1387(f)(3)” marine mammal stock/species, especially those at 
a high-risk of extinction, that potentially interact with fishing gear, in particular gear with a high-
risk to marine mammals? 

● Are there bycatch data, or other information such as marine mammal strandings data, to suggest 
that there is an unsustainable bycatch of marine mammals, especially 16 U.S.C. § 1387(f)(3) 
marine mammal stock/species, in its fisheries? And if so, is the nation responding to such risks 
by implementing measures to address the bycatch? 

NMFS also considered a harvesting nation’s representations that it is or may be developing future 
conservation plans or drafting new laws, regulations, policies, or strategies. A harvesting nation’s 
statement that it plans to develop new, or modify existing, regulatory or scientific programs, is not, in and 
of itself, a sufficient basis to conclude that the nation’s current regulatory program is comparable in 
effectiveness to the U.S. regulatory program. Moreover, the harvesting nations’ representations w ere 
discounted because any future plans to act, or any draft regulations under development at the time of 
NMFS’ comparability findings, may be delayed, terminated, or could be altered significantly from what 
the nation has represented because the nation’s priorities might change.32 In the current reconsideration 

29 The fisheries being evaluated do not operate on the high seas or jurisdiction of another state; thus, several of the regulatory 

conditions in (h)(6) and (h)(7) are inapplicable. 
30 Consistent with the MMPA at 16 U.S.C. §1387(e), reporting of any incidental marine mammal bycatch is a fundamental 

requirement to demonstrate that a harvesting nation’s fishery is comparable in effectiveness to the U.S. regulatory program. 
31 See supra note 17 (The importance of a marine mammal bycatch monitoring and reporting program is discussed in Wade, et 

al. (“It is critical to estimate the magnitude of annual bycatch in fisheries to assess marine mammal bycatch”) and Moore, et al. 
(“There is no substitute for bycatch monitoring, but in the complete absence of a bycatch data collection system, there are indirect 

ways to infer whether bycatch is occurring and whether the impacts are likely to be trivial or worse.”).  
32 NMFS encourages harvesting nations to continue to evaluate the effectiveness of their regulatory programs and make 

improvements, as necessary.       
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process, NMFS only considered specific, concrete, and final actions to address existing bycatch that may 
be occurring within the swimming crab fisheries. 

For these reasons, NMFS approached the reconsideration of these swimming crab fisheries in light of the 
bulleted questions above with what each nation has accomplished to-date and the current state of the 
understanding of potential overlap of marine mammals with the swimming crab fisher(ies) as well as the 
implementation of marine mammal bycatch monitoring and reporting. The following are summaries of 
NMFS’ comparability findings for each harvesting nation and should be read in conjunction with 
Appendices A - D. The findings and conclusions contained herein and in the attached nation-specific 
reports are supported by substantial evidence indicated by the referenced material associated with our 
analysis and other material included in NMFS’ administrative record. 

1. Vietnam 

In January 2026, Vietnam divided Fishery ID 2988 into four individual swimming crab fisheries based on 
target species and gear type. The red and blue swimming crab fisheries, previously under Fishery ID 
2988 are now identified as: Fishery ID 13164 (blue swimming crab, bottom gillnet gear); Fishery ID 
13206 (blue swimming crab, pots/traps gear); Fishery ID 13204 (red swimming crab, bottom gillnet 
gear); and Fishery ID 13205 (red swimming crab, pots/traps gear). 

For the swimming crab fisheries, Vietnam did not previously provide sufficient evidence of marine 
mammal bycatch monitoring and reporting data and whether mitigation measures were likely to reduce 
marine mammal bycatch below the bycatch limit. NMFS was also concerned about the potential impact 
of the fisheries on 16 U.S.C. § 1387(f)(3) stock(s), e.g., Irrawaddy dolphin that is currently at a high risk 
of extinction. 

Vietnam has since supplemented the record by providing information about new requirements related to 
its marine mammal bycatch regulatory program. Vietnam has conducted marine mammal surveys in 
recent years (2020 - 2025) and determined potential overlap of certain marine mammal species with the 
swimming crab fisheries. Vietnam provided marine mammal abundance estimates and bycatch limits for 
the marine mammal species identified as co-occurring with the swimming crab fisheries. Vietnam 
conducted special surveys of two Irrawaddy dolphin populations in its waters. Vietnam states that none 
of the bycatch limits have been exceeded as there has been no documented bycatch of marine mammals in 
the swimming crab fisheries and no strandings of marine mammals directly attributed to the swimming 
crab fisheries. Vietnam relies on a combination of self -reporting, fishermen interviews, and observer 
coverage for its swimming crab fisheries and has been developing, and requiring use of, mitigation 
measures to prevent marine mammal bycatch in its fisheries, in particular gillnet fisheries, including 
acoustic deterrent devices and reduction in net length. 

NMFS has, based on its review of all of the available information relating to former Fishery ID 2988 
(now Fishery IDs 13164, 13206, 13204, and 13205), determined that Vietnam’s individual swimming 
crab fisheries are comparable in effectiveness to the U.S. regulatory program. NMFS summarizes its key 
findings below and more detailed information regarding Vietnam’s comparability findings can be found 
in the attached report. See Appendix A. 
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Monitoring and Reporting: Prior to 2025, Vietnam did not require logbook reporting for vessels <12 m. 
Vietnam informed NMFS that it will undertake a special survey in 2026 and 2027 to collect additional 
information from vessels less than 12 m, the typical size for the blue swimming crab fisheries, to 
document marine mammal bycatch including species, date/time, and condition (Circular No. 81/2025/TT-
BNNMT dated 3 December 2025).33 In addition to self-reporting, Vietnam also now includes fishermen 
interviews (5-10% coverage) and an observer program (<1% coverage) in the swimming crab fisheries. 
Finally, Vietnam will target Irrawaddy dolphin habitat and areas that overlap with crab fishing grounds as 
a priority for monitoring and risk mitigation in the blue swimming crab fishery. 

Bycatch and strandings data: Vietnam also provided additional information about its Blue Swimming 
Crab Fishery Improvement Plan (FIP) in An Giang. According to the FIP, there have been no recorded 
occurrences of marine mammal bycatch in the blue swimming crab gillnet and pot/trap fisheries based on 
catch records and observed sets from 2012 to 2020 and 2024 to present. Under a 2018 consultant review 
for the FIP, the most recent assessment available on FisheryProgress.org, the fishery has no reported 
interactions with endangered, threatened, or protected species (ETP), which was confirmed by observer 
reports.34 Vietnam also provided updated information indicating that there have been no marine mammal 
stranding mortalities directly attributed to the swimming crab fisheries. 

Bycatch mitigation: In December 2025, Vietnam enacted gear modification mitigation measures 
(Circular No. 88/2025/TT-BNNMT) that require all gillnet fisheries that detect marine mammals within 
their operational area to employ one of the following mitigation measures: install sound deterring devices, 
reduce net length, or submerge nets below the water surface to allow marine mammals to escape. 
Vietnam is conducting effectiveness evaluations of dolphin deterrent devices and developing technical 
guidelines. In the An Giang Province, Vietnam has prohibited entry of new fishing vessels operating 
trawls and gillnets and is taking steps to gradually reduce the number of vessels currently operating in this 
region. 

16 U.S.C. § 1387(f)(3) stock at high-risk of extinction: Vietnam has conducted population surveys of 
two populations of Irrawaddy dolphins in its waters and has no evidence of bycatch of Irrawaddy dolphins 
in any of the swimming crab fisheries. 

Future plans: Vietnam is working toward its goal of designating 27 marine protected areas, 59 coastal 
areas for the protection of marine resources, and the identification of 63 seasonal closure areas. Vietnam 
is also planning to improve its necropsy/assessment protocol for stranded cetaceans. These efforts are 
laudable but have not been factored into NMFS’ comparability findings for the reasons explained above 
in Section III.B. 

Determination: Comparable for all swimming crab fisheries (Fishery ID 13164, Fishery ID 13206, 

Fishery ID 13204, Fishery ID 13205). Vietnam requires that all fishing vessels, and in particular those 
<12 m (which are the typical size for the blue swimming crab fisheries), report any marine mammal 
bycatch, complete and submit logbooks documenting any marine mammal interactions, and also indicated 
it will conduct special surveys in 2026 and 2027, specifically focused on vessels <12 m. Vietnam has 

33 Actions will include port-based checks at priority crab landing sites, placing targeted at-sea observers on < 12 m vessels, and 

utilizing a citizen science mobile cell phone app. 
34 See Poseidon ARM Ltd. 2018. Action Plan for Vietnam Kien Giang blue swimming crab Fishery Improvement Project (FIP). 
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also conducted marine mammal surveys over the past 15 years and is aware of potential overlap of 
various marine mammals within the geographic region of the swimming crab fisheries. In regard to 
observed bycatch, the best available data indicate that there have been no recorded occurrences of marine 
mammal bycatch attributed to the swimming crab fisheries. Finally, in regard to Vietnam’s efforts to 
address the effects of the fisheries on more imperiled species, such as the Irrawaddy dolphin, Vietnam 
explained that it has collected population abundance data for the Irrawaddy dolphin within its waters; 
Irrawaddy dolphins are only expected to have limited overlap with the swimming crab fisheries and even 
where there could be overlap, the likelihood of fishing in these areas is likely to be limited because of 
environmental conditions that pose challenges to fishing in these areas; and finally, Vietnam will 
prioritize its monitoring and risk mitigation efforts in Irrawaddy dolphin habitat where there could be 
some overlap. 

2. Indonesia 

For the swimming crab gillnet fishery, Indonesia did not previously provide sufficient evidence 

of data collection of marine mammal bycatch and the effectiveness of mitigation measures as well 

as the potential impact of the fishery on 16 U.S.C. § 1387(f)(3) stock(s), including the Irrawaddy 

dolphin that currently is at high risk of extinction. 

Indonesia has since supplemented the record by providing new information related to Fishery ID 12391 
(gillnets and entangling nets). This information includes the following: Indonesia informed NMFS that it 
monitors its blue swimming crab fisheries primarily through a dockside and on-board vessel monitoring 
program at major blue swimming crab landings locations. Indonesia cited surveys with fishermen 
demonstrating that, in the past, fishermen had seen marine mammals outside their fishing areas, while in 
recent years very few fishermen overall have seen marine mammals. No interactions of marine mammals 
with fishing gear were reported in either survey. Indonesia also stated that there has been no documented 
bycatch of marine mammals in the swimming crab fisheries (gillnet and pot/traps) and no strandings have 
been attributed to the swimming crab fisheries; hence, none of the bycatch limits for Irrawaddy dolphin 
have been exceeded. Despite the lack of evidence regarding marine mammal bycatch in the gillnet 
fishery, Indonesia has implemented gear swap programs aimed at reducing the volume and use of higher-
risk gillnets to target swimming crabs through use of pot/trap gear, which tends to present less risk in 
comparison to gillnets. Finally, on January 1, 2026, Indonesia’s multi-year National Action Plan for 
Cetacean Conservation 2026–2029 became effective, which includes a number of initiatives to support 
cetacean population monitoring and estimating populations. Specifically for Irrawaddy dolphins, a 2025 
plan calls for regular monitoring and management recommendations for the Irrawaddy dolphin in 
Balikpapan Bay. 

NMFS has, based on its review of all of the available information relating to Fishery ID 12391, 
determined that Indonesia’s swimming crab fishery is comparable in effectiveness to the U.S. regulatory 
program. NMFS summarizes its key findings below and more detailed information regarding Indonesia’s 
comparability findings can be found in the attached report. See Appendix B. 

Monitoring and reporting: Indonesia provided additional information about existing bycatch monitoring 
of non-target and ETP species, including marine mammals. Indonesia has assured NMFS that marine 
mammal bycatch is required to be reported. Indonesia stated that a structured fishing logbook system has 
been implemented requiring every fishing vessel to be equipped with a fishing logbook and provided data 
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to support its position that marine mammal bycatch is required.35 The logbook requirement differs 
depending on the size of the fishing vessel. For small-scale vessels (less than or equal to 5 GT), 
fishermen report all catches, including bycatch of protected species, in a manual form, known as the 
Simplified Logbook, and submit it to the port authority upon landing.36 Vessels > 5 GT are required to 
report directly through the Electronic Logbook system. The logbook requirements are mandated pursuant 
to Ministerial Regulation No. 33 of (2021) Regarding Fishing Log Books, Monitoring on Fishing Vessels 
and Fish Transport Vessels, Inspection, Testing, and Marking of Fishing Vessels and Management of 
Fishing Vessel Crews and Ministerial Regulation No. 28 Concerning Regulations for Implementing 
Government Regulation Number 11 of 2023 Concerning Quota-Based Fishing. Based on the foregoing, 
NMFS concludes there is a reasonable basis to accept Indonesia’s representations that marine mammal 
bycatch reporting is a permanent, systematic, and legally required element of the swimming crab fishery 
program. 

Bycatch and strandings data: Indonesia provided a list of marine mammals that co-occur with the fishery 
but few population abundance estimates and bycatch limits exist, with the exception of the Irrawaddy 
dolphin, which was last surveyed in 2023. Indonesia provided additional information clarifying that there 
have been no cases of marine mammal bycatch or strandings associated with swimming crab fishing gear, 
and all cases of marine mammal strandings associated with gillnet fisheries are from small-scale, 
nearshore artisanal (“rengge”) gillnet fisheries targeting various coastal fish species and not the blue 
swimming crab gillnet fisheries. The most recent assessment available for this fishery on 
FisheryProgress.org states that based on field data collection, there were no records of marine mammals 
and blue swimming crab fishing gear interactions, possibly because the nearshore blue swimming crab 
fishing grounds may not be the habitat or migration routes for marine mammals. 37 

Bycatch mitigation: The Indonesian Blue Swimming Crab Association / Asosiasi Pengelolaan Rajungan 
Indonesia (APRI), the Indonesian government, and others implemented a fishing gear swap program for 
gillnet gear in 12 provinces and 25 districts/cities from October to December 2025. The fishing gear 
swap program distributed more than 50,000 traps to thousands of blue swimming crab fishermen covering 
about 77% of the main blue swimming crab production provinces. In addition, Indonesia has created 
conservation areas and temporal-based fishery closures in certain parts of the nation where swimming 
crab fishing occurs and crab fishermen have committed not to operate in the protected areas based on 
village regulations. 

16 U.S.C. § 1387(f)(3) stock at high-risk of extinction: Indonesia provided additional information about 
the distribution of the Irrawaddy dolphin and potential overlap with the blue swimming crab fisheries. A 
very small percentage of overall blue swimming crab fishing occurs in Balikpapan Bay, and while there 
may be potential for very limited overlap, there has been no confirmed evidence of marine mammal 
bycatch in the swimming crab fisheries through monitoring or strandings data. 

35 See Letter to: the MMPA Import Provisions Team From: Erwin Dwiyana, Acting Director for Access and Promotion 

(February 23, 2026), at pps. 2-3; see also, Indonesian Blue Swimming Crab Association, “Bycatch Data Collection and Marine 
Mammal Monitoring Mechanisms in the Indonesian Blue Swimming Crab Fishery” (2025), at pps. 8-9. 
36 Indonesia defines “fish” under its Fisheries Law to include protected marine mammals. See Fisheries Law 31/2004 (Amended 

by Law 45/2009).  Indonesia informed NMFS that the log books include a section requiring fishermen to identify protected 

species bycatch in the “other” category. See also, Sahri, A., et al. (2020), “A Critical Review of Marine Mammal Governance 
and Protection in Indonesia”.  Marine Policy 117:103893, at p. 14.  Available at https://doi.org/10.1016/j.marpol.2020.103893. 
37 Indonesia blue swimming crab-trap & gillnet. Three-year evaluation report. Version 1.3. November 2022. 
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Determination: Comparable for Fishery ID 12391. Indonesia’s data, obtained over multiple years of 
observer and dockside monitoring at designated locations, reveals that its swimming crab fishery has not 
resulted in any marine mammal bycatch. Indonesia requires bycatch monitoring of non -target and ETP 
species, including marine mammals. Indonesia is improving efforts to collaborate more closely with 
partner organizations to educate local fishermen about marine mammal bycatch, particularly where the 
highest concentration of blue swimming crab fishing occurs. Indonesia has also implemented a fishing 
gear swap program for gillnet gear to pot/trap gear to reduce the potential for marine mammal bycatch. 
Indonesia is also implementing its national action plan for cetacean conservation (2026 - 2029), which is 
intended to improve monitoring and reporting of fisheries interactions with cetaceans; identify interaction 
risks; and develop, test, and apply mitigation measures to reduce cetacean bycatch. In regard to the 
Irrawaddy dolphin, Indonesia stated that no documentation exists to demonstrate that the Irrawaddy 
dolphin interacts with the blue swimming crab fisheries. This species is located predominantly in the 
Mahakam River, where blue swimming crab fisheries do not operate, and Balikpapan Bay, where very 
little blue swimming crab fishing occurs. Also, an Irrawaddy dolphin management plan, created in 2025, 
calls for regular monitoring of Irrawaddy dolphin populations in the Balikpapan Bay, safe -release 
training, research on dolphin ecology, and recommendations for safe fishing practices, speed reduction 
zones, regular dolphin surveys, and noise-reduction measures. 

3. Sri Lanka 

For the swimming crab Fishery ID 2705, Sri Lanka did not previously provide sufficient evidence of data 
collection of marine mammal bycatch and the effectiveness of mitigation measures. 

Sri Lanka has since supplemented the record by providing new information related to Fishery ID 2705. 38 

Sri Lanka has compiled data from landing surveys, fishermen interviews, and stranding records and has 
asserted that the bottom-set gillnet blue swimming crab fishery poses a low risk of incidental mortality 
and serious injury to marine mammals. The fishery’s gear configuration, which consists of low-profile 
nets set horizontally on the seabed, is expected to minimize the risk of entanglement. Surveyed fishermen 
in 2017 and 2025 reported no observations of marine mammals being incidentally caught in blue 
swimming crab nets. The Sri Lanka Blue Swimming Crab Fishery Improvement Project (SLBSC FIP) 
has conducted an ongoing series of landing surveys in Palk Bay and the Gulf of Mannar to monitor non -
target species landings and no marine mammals were observed in the catch landed during any blue 
swimming crab fishing trips. 

NMFS has, based on its review of all of the available information relating to Fishery ID 2705, determined 
that Sri Lanka’s swimming crab fishery is comparable in effectiveness to the U.S. regulatory program. 
NMFS summarizes its key findings below and more detailed information regarding Sri Lanka’s 
comparability findings can be found in the attached report. See Appendix C. 

Monitoring and reporting: Mechanized fishing boat operators are legally required to maintain and submit 
a logbook recording "the catch" for each fishing trip. Sri Lanka confirmed “catch” includes all aquatic 
organisms, including marine mammals. While example logbooks provided to NOAA include specific 
data fields for recording marine mammals released alive or dead, the 2014 regulations do not explicitly 

As described in Sri Lanka’s report, NMFS’ analysis focuses on the bottom-set gillnet fishery for blue swimming crab. 38 
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name "marine mammals" as a required reporting category. However, Sri Lanka provided additional 
information confirming that the term “catch” is interpreted in line with the Fisheries and Aquatic 
Resources Act, No. 2 of 1996, where “fish” is broadly defined to include all aquatic organisms, including 
aquatic mammals. Accordingly, the “fish catch” encompassess all organisms captured during a fishing 
operation, including both target and non-target species such as marine mammals. Therefore, Sri Lanka 
affirmed that reporting marine mammal bycatch forms part of the mandatory catch recording requirement 
applicable to mechanized fishing vessels under the Fish Catch Data Collection Regulations of 2014. 

Bycatch and strandings data: Surveyed fishermen in 2017 and 2025 reported no observations of marine 
mammals being incidentally caught in blue swimming crab nets. The SLBSC FIP has conducted an 
ongoing series of landing surveys in Palk Bay and the Gulf of Mannar to monitor non -target species 
landings and no marine mammals were observed in the catch landed during any blue swimming crab 
fishing trips. 

Bycatch mitigation: Sri Lanka has asserted that the bottom-set blue swimming crab fishery poses a low 
risk of incidental mortality and serious injury to marine mammals, particularly because of how and where 
the bottom-set nets are fished. 

16 U.S.C. § 1387(f)(3) stock at high-risk of extinction: There are no 16 U.S.C. § 1387(f)(3) stocks at 
high-risk of extinction as documented by Sri Lanka in its waters. 

Future plans: To further clarify the requirement to report marine mammal bycatch, Sri Lanka has 
developed a draft amendment to the Fishing Operations Regulations of 1996. The new regulation titled 
“Licenses for Fishing Vessels Fishing and Fishing Related Activities in Sri Lanka Waters 2025” includes 
a provision that will require “any person who engages in a fishing operation under the provision of the 
Fisheries and Aquatic Resources Act or regulation to record and release or disposal of incidentally caught 
any marine mammals or turtles including the number, location, the steps taken to ensure safe release in 
the logbook maintained on board of the local fishing boat.” DFAR is also in the process of establishing a 
centralized database on fisheries interactions with marine mammals, covering all fisheries districts in Sri 
Lanka. These efforts are laudable but have not been factored into NMFS’ comparability findings for the 
reasons explained above in Section III.B. 

Determination: Comparable for Fishery ID 2705. Sri Lanka provided data from landing surveys, 
fishermen interviews, and stranding records to support its position that the bottom-set blue swimming 
crab fishery poses a low risk of incidental mortality and serious injury to marine mammals. 

4. Philippines 

For the swimming crab gillnet and pot/trap fisheries, the Philippines did not previously provide sufficient 
evidence of data collection of marine mammal bycatch and the effectiveness of mitigation measures as 
well as the potential impact of the fisheries on 16 U.S.C. § 1387(f)(3) stock(s). 

The Philippines has since supplemented the record by providing new information related to Fishery IDs 
2129 (pot/traps) and 2130 (gillnets and entangling nets). However, the new information does not indicate 
that NMFS should alter its previous comparability finding determinations for these two fisheries. The 
Philippines has still not demonstrated that it requires reporting of all marine mammal mortality and 
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serious injury in commercial fishing operations. Also, the Philippines has not indicated that it has 
conducted a marine mammal survey or otherwise assessed whether marine mammals could occur in the 
areas of the blue swimming crab fisheries. A 2020 study of blue swimming crab fishing in the Visayan 
Sea indicates that fishermen have seen marine mammals while fishing (predominately Indo -Pacific 
bottlenose dolphins, but also spinner and on more rare occasions, Risso’s dolphins and Irrawaddy 
dolphins), with the majority of the sightings being dead dolphins. The cause of mortalities was not 
provided and only two were indicated as fishing gear entanglement.39 The Philippines is working toward 
implementing marine mammal bycatch reporting in its blue swimming crab fisheries. The Philippines has 
created two protected areas for Irrawaddy dolphins in the Malampaya Sound and Iloilo-Guimaras Strait; 
however, it is unknown if these measures are reducing bycatch below the bycatch limit as there has been 
no marine mammal monitoring and reporting. 

NMFS has, based on its review of all of the available information relating to Fishery IDs 2129 and 2130, 
determined that the Philippines’s gillnet and pot/trap swimming crab fisheries are not comparable in 
effectiveness to the U.S. regulatory program. NMFS summarizes its key findings below and more 
detailed information regarding the Philippines’ comparability findings can be found in the attached report. 
See Appendix D. 

Monitoring and reporting: Overall, after several requests, the Philippines has not provided NMFS with 
sufficient documentary evidence that it requires monitoring of its swimming crab fisheries and it does not 
require fishermen to report marine mammal mortality and serious injury resulting from the swimming 
crab fisheries. Monitoring and reporting are essential components of a regulatory program aimed at 
addressing marine mammal bycatch and without either, a harvesting nation is not able to generate 
sufficient information and understanding of the risks to marine mammals from its swimming crab 
fisheries and how to manage risks effectively. 

The Philippines provided additional information about its future plans for monitoring. It stated that 
starting in 2026 it will implement 80% dockside monitoring at seven commercial fishing ports and 60 
municipal landing centers in the Visayan Sea-Guimaras Strait. The Philippines stated that dockside 
monitoring in the blue swimming crab gillnet and pot fisheries in Malampaya Sound outside the no -
fishing zone conservation area will start in July 2026. The Philippines has started a pilot monitoring 
program but the Philippines has not provided sufficient information about the current pilot dockside 
monitoring program in Visayan Sea and Guimaras Strait, or the future nation -wide program. It is 
unknown if the program is robust enough to provide reliable data f or determining marine mammal 
bycatch in the blue swimming crab fisheries. 

Bycatch and strandings data: Marine mammal bycatch in the blue swimming crab fisheries and the 
effectiveness of mitigation measures is unknown. The Philippines did not provide any information on 
bycatch of marine mammals besides one non-lethal interaction with a pod of dolphins with a shrimp trawl 
vessel and strandings records of Irrawaddy dolphins. Although there has been no formal marine mammal 
bycatch monitoring in the Phippinnes, research indicates blue swimming crab fisheries overlap with 

Añasco NC, Monteclaro HM, Hatzipetro MS, Añasco CP, Castro K, Serofia GD, Santander YMP, Belas NN, Crawford BR. 

2020. Final Report of the Visayan Sea By-Catch Risk Assessment Survey. USAID Fish Right Program. Narragansett, RI: Coastal 

Resources Center, Graduate School of Oceanography, University of Rhode Island and the University of the Philippines Visayas, 
College of Fisheries and Ocean Sciences. 101p. 

39 
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Irrawaddy dolphins, and in some cases, have been linked to mortalities.40,41 A recent three-year review 
under the Philippines Blue Swimming Crab FIP cites to the original 2015 pre-assessment that highlights 
Irrawaddy dolphin entanglements in blue swimming crab gillnets and states that there has been no explicit 
mention of the measures or strategy to avoid or hinder the recovery of ETP species.42 Although the 
Philippines has data on marine mammal strandings through the Marine Mammal Stranding Network 
(PMMSN), there are also no indications that strandings data were examined for potential marine mammal 
bycatch. 

Bycatch mitigation: The Philippines has indicated that it will limit the length of bottomset gillnet for 
crabs at 500 meters from an average bottomset gillnet length of 1.7 to 2 km, and anticipates an 
implementation date of December 2026. The Philippines states that the redu ction in net length could 
lessen the potential of interactions with gillnets as well as allow less impeded movement by marine 
mammals. This measure is laudable but any potential benefits have not been factored into NMFS’ 
comparability findings for the reasons explained above in Section III.B. 

16 U.S.C. § 1387(f)(3) stock at high-risk of extinction: Irrawaddy dolphins in the Inner Sound of 
Malampaya Sound, Palawan and in the coastal waters of Bago and Pulupandan, Negros Occidental 
bordering the Guimaras Strait co-occur with the blue swimming crab gillnet and pot/trap fisheries. In 
2024, the Philippines Protected Area Management Board (PAMB) declared 6,132.26 hectares of the 
MSPLS the Irrawaddy Dolphin Conservation Area and a No Fishing Zone, with management and 
enforcement conducted by the PAMB and multiple other agencies. However, based on the information 
provided, the potential benefit to Irrawaddy dolphins by the Irrawaddy Dolphin Conservation Area and a 
No Fishing Zone is unclear as the “Strict Implementation Sub-Zone” of the Irrawaddy Dolphin 
Conservation Area still allows crab pot and non-commercial gillnet (500 m or less) fishing.43 In the 
Iloilo-Guimaras Strait, under Municipal Ordinance No. 17 -02, the Municipality of Bago created a 
130.39-hectare MPA with a 30 hectare “no-take” area for the Irrawaddy dolphin that prohibits fishing. 
However, outside this small “no-take zone”, this small population of Irrawaddy dolphins remains at risk 
of interacting with swimming crab fisheries and this measure is unlikely to prevent Irrawaddy dolphin 
bycatch from exceeding its bycatch limits. 

Future plans: The Philippines identified future plans or activities aimed at improving its marine mammal 
bycatch regulatory program. Future efforts include: designating a seasonally closed fishing area for the 
swimming crab bottomset gillnet and pot fisheries to coincide with the calving months of Irrawaddy 
dolphins in the area; limiting the length of bottomset gillnets to 500 meters; and plans for future 
monitoring activities. These efforts are laudable but they have not been factored into NMFS’ 
comparability findings for the reasons explained above in Section III.B 

40 Whitty, T. 2016. Multi-methods approach to characterizing the magnitude, impact, and spatial risk of Irrawaddy dolphin 

(Orcaella brevirostris) bycatch in small-scale fisheries in Malampaya Sound, Philippines. Marine Mammal Science. 32:3, 1022-

1043. 
41 de la Paz, M.E. Habitat use and site fidelity of Irrawaddy dolphins (Orcaella brevirostris) in the coastal waters of Bago-

Pulupandan, Negros Occidental, Philippines. Raffles Bulletin of Zoology 68: 562-573. 
42 MRAG. 2023. Philippines blue swimming crab FIP year-3 review. Philippine Association of Crab Processors, Inc. Final 

Report (rev. 1.4). 
43 See Republic of the Philippines, Department of Environment and Natural Resources. 2024. The Protected Area Management 

Plan of Malampay Sound Protected Landscape and Seascape (MSPLS), Taytay-San Vicente, Palawan for CY 2025 to 2035. 
Pages 47-50. 
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Determination: Not comparable for Fishery IDs 2129 and 2130 . The Philippines has not provided any 
new information to indicate that NMFS should alter its previous negative comparability findings for 
Fishery IDs 2129 and 2130. The Philippines has been unable to demonstrate that its program is 
comparable in effectiveness to the U.S. regulatory program because the Philippines: (1) does not require 
reporting of all marine mammal mortality and serious injury in the course of commercial fishing 
operations; and (2) does not have a nation-wide and comprehensive marine mammal bycatch monitoring 
program. These gaps are significant, especially in the context of how the fisheries might impact 
Irrawaddy dolphins and whether any bycatch mitigation measures are effective at preventing or reducing 
any bycatch below the bycatch limit. The lack of a marine mammal monitoring program is particularly 
concerning since there is evidence of fisheries interactions with marine mammals. Moreover, any future 
intent to implement fishery closures to reduce the risk of bycatch of Irrawaddy dolphins is insufficient to 
deem such measures comparable in effectiveness at this time. The Philippines’ failure to provide 
sufficient documentary evidence, therefore, precludes NMFS from determining whether the management 
of these fisheries is comparable in effectiveness to the U.S. regulatory program. 

C. Summary of Harvesting Nations’ Comparability Findings 

All four harvesting nations utilize gillnets and/or pots and traps to harvest swimming crabs that have 
the potential to entangle marine mammals, especially those classified as 16 U.S.C. § 1387(f)(3) 
stocks/species in their waters. Importantly, all nations have demonstrated that they recognize the need 
to address marine mammal bycatch across their swimming crab fisheries and are taking steps to 
manage these risks. But simply recognizing the need to deal with the problem is not the same as 
maintaining a regulatory program that is capable of achieving comparable results as the U.S. 
regulatory program. 

As noted earlier, NMFS evaluated the harvesting nations’ programs in light of the applicable 
regulatory conditions at 50 CFR § 216.24(h)(6) and (7) and prioritized certain elements as part of the 
current reconsideration process. Monitoring, data gathering, and reporting obligations are essential 
elements that help to: (1) assist a nation in its understanding of marine mammal presence; (2) inform 
any potential overlap between a fishery and marine mammals; (3) inform actual or potential bycatch of 
marine mammals; (4) inform appropriate bycatch reduction strategies; and (5) assess and improve 
compliance of required measures, estimate the efficacy of measures, and improve the quality of 
information provided by fishermen.44 Although these elements may vary in their breadth, scope, or 
efficacy and are influenced by available funding, technology, capacity, and other factors, they are 
critical to addressing marine mammal bycatch and are fundamental to the U.S. regulatory program. 

For these four nations’ comparability findings, NMFS prioritized the existence (or lack thereof) and 
quality of reporting, monitoring, and data collection. Vietnam and Indonesia provided sufficient 
evidence to demonstrate that swimming crab fishermen are required by law to report marine mammal 
bycatch and the available data reveal that Vietnam and Indonesia have an understanding of whether the 
swimming crab fisheries overlap with marine mammals, in particular Irrawaddy dolphin, and how the 
fisheries could affect marine mammals in their jurisdictional waters. Vietnam and Indonesia also 

See supra note 17 (Moore, et al. at 3). 44 
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provided sufficient evidence to indicate that no marine mammals have been captured in the swimming 
crab fisheries and that they have implemented concrete measures to reduce the threat of entanglement 
of marine mammals across their swimming crab fisheries. Sri Lanka also provided sufficient evidence 
to demonstrate that fishermen are legally required to maintain and submit a logbook recording "the 
catch" for each fishing trip. Sri Lanka confirmed “catch” includes all aquatic organisms, including 
marine mammals. Sri Lanka also provided data from landing surveys, fishermen interviews, and 
stranding records to support its position that the bottom-set blue swimming crab fishery poses a low 
risk of incidental mortality and serious injury to marine mammals. In contrast, the Philippines does 
not have a legal requirement to report marine mammal bycatch and its monitoring and data collection 
programs rely exclusively on either voluntary submissions and opportunistic studies or are “in 
development,” or non-existent. Also, in the case of the Philippines, there have been instances where 
the blue swimming crab fishery has resulted in mortality of marine mammals, including Irrawaddy 
dolphins. 

D. Other Considerations 

In its Decision Memorandum with respect to New Zealand’s commercial fisheries, NMFS addressed 
additional considerations in response to specific issues raised in litigation regarding those fisheries. 
Those issues go beyond whether the harvesting nation’s bycatch mitigation, monitoring, stock assessment 
processes, and reporting obligations are comparable in effectiveness to the U.S. regulatory program. 
While NMFS does not believe it is required to analyze those issues for every comparability finding 
determination, we briefly address them here. 

1. The Applicability of the MMPA’s Zero Mortality Rate Goal to the Swimming 
Crab Fisheries 

NMFS addressed the relevance and applicability of the MMPA’s Zero Mortality Rate Goal (ZMRG) to 
the comparability finding process in its recent Decision Memoranda for the Issuance of Comparability 
Findings (June 3, 2025) and New Zealand’s North and South Island Multi-Species Set Net and Trawl 
Fisheries (March 2, 2026).45 In regard to ZMRG, the Final Rule does not require a harvesting nation to 
demonstrate, for purposes of obtaining a comparability finding, that it possesses a goal to reduce the rate 
of incidental mortality or serious injury to insignificant levels approaching a zero mortality and serious 
injury rate. However, NMFS made clear in the MMPA Final Rule that it "is not ignoring the ZMRG 
standard in the rule; it has prioritized reducing bycatch to sustainable levels (e.g., below the bycatch limit) 
and will consider the application of ZMRG, or metrics/measures comparable in effectiveness to ZMRG, 
to foreign fisheries providing the same flexibility to foreign fisheries as it has applied to analogous U.S. 
fisheries that have not met ZMRG."46 (emphasis added). 

Each of the four harvesting nations’ regulatory programs were evaluated to determine whether the nations 
are taking steps to reduce incidental mortality and serious injury in the course of commercial fishing 
operations. Despite not having a single explicit law or regulation that establishes a precise analog to the 

45 See Decision Memoranda for the Issuance of Comparability Findings (June 3, 2025), at pps. 11-12 and New Zealand’s North 

and South Island Multi-Species Set Net and Trawl Fisheries (March 2, 2026), at pps. 59-60. The relevant discussion from the 

Decision Memoranda is incorporated herein by reference. 
46 See supra note 7 at 54398 (Response to Comment 20). 
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U.S. ZMRG standard, each nation demonstrated that it currently requires a range of measures to manage 
its swimming crab fisheries’ interaction with marine mammals. As explained herein and in the individual 
harvesting nations’ reports, the four nations’ iterative approach is consistent with how the United States 
regulates its commercial fisheries by, for example, taking into account economic conditions, available 
technology, whether there is sufficient funding for marine mammal conservation, and ultimately trying to 
avoid a complete closure of fisheries. 

2. The MMPA’s Negligible Impact Standard is Not a Relevant Consideration in the 
Swimming Crab Fisheries Analysis 

NMFS addressed the relevance and applicability of the MMPA’s negligible impact standard to the 
comparability finding process in its recent Decision Memoranda for the Issuance of Comparability 
Findings (June 3, 2025) and New Zealand’s North and South Island Multi-Species Set Net and Trawl 
Fisheries (March 2, 2026).47 As NMFS explained, the negligible impact standard is a unique construct of 
the MMPA and applies to situations in which a person using a vessel of the United States or a vessel that 
has a valid fishing permit issued by NMFS under the Magnuson-Stevens Fishery Conservation and 
Management Act incidentally takes a depleted marine mammal in the course of commercial fishing 
operations. In the event NMFS can make the requisite statutory determinations under 16 U.S.C. 
1371(a)(5)(E), the agency is required to issue an appropriate incidental take permit to the vessels engaged 
in the fishery. 

The MMPA’s negligible impact standard is not, to the best of NMFS’ knowledge, applicable to NMFS’ 
comparability findings for Vietnam’s, Indonesia’s, Sri Lanka’s, and the Philippines’s swimming crab 
fisheries because none of the harvesting nations’ statutory frameworks authorize or permit their 
commercial fisheries to incidentally take any marine mammals incidental to commercial fishing 
operations. 

3. NMFS Evaluated the Effects of the Swimming Crab Fisheries on “Other” Marine 
Mammals, to the Extent Possible 

The initial information provided by Vietnam, Indonesia, Sri Lanka, and the Philippines, their 
supplemental responses, NMFS’ internal records, and analysis contained herein address the regulatory 
programs in these four nations as they relate to all marine mammals that interact with the swimming crab 
fisheries in these nations. The swimming crab fisheries generally occur in nearshore, coastal waters. 
Marine mammals are known to inhabit these areas, which could lead to their interactions with the 
swimming crab fisheries. Vietnam, Indonesia, and the Philippines have focused their regulatory and 
scientific research efforts on Irrawaddy dolphins due to their critically endangered status in these nations, 
although there is some limited information about the presence of other marine mammals in or around 
where the swimming crab fisheries operate. Vietnam has conducted surveys that reveal the presence of 
dolphin and porpoise species in the areas of the blue and red swimming crab fisheries. Indonesia and the 
Philippines have also noted the presence of other marine mammal species through fishermen surveys, and 
as part of a larger ecosystem study, Sri Lanka conducted a marine mammal coastline survey in 2018 and 
has opportunistic marine mammal observations. 

See Decision Memoranda for the Issuance of Comparability Findings (June 3, 2025), at p. 17 and New Zealand’s North and 

South Island Multi-Species Set Net and Trawl Fisheries (March 2, 2026), at pps. 63-65. The relevant discussion from the 
Decision Memoranda is incorporated herein by reference. 

47 
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_________________________________________________________________ 

RECOMMENDATION 

I recommend that you concur with the comparability finding determinations for Vietnam (Fishery ID 
13164, Fishery ID 13206, Fishery ID 13204, Fishery ID 13205), the Philippines (Fishery ID 2129 and 
2130), Indonesia (Fishery ID 12391), and Sri Lanka (Fishery ID 2705) and sign the attached Federal 
Register Notice. 

I concur I do not concur Let’s discuss 

Attachments 

Appendix A: MMPA Import Provisions Comparability Finding for Vietnam 
Appendix B: MMPA Import Provisions Comparability Finding for Indonesia 
Appendix C: MMPA Import Provisions Comparability Finding for Sri Lanka 
Appendix D: MMPA Import Provisions Comparability Finding for the Philippines 
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